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STATEMENT OF THE CASE 

[The record of the Circuit Clerk of Grenada County cited by page number as 'R"; the 
Supplemental Volume filed 8,18'08 by page to "R. Supp. 2." The transcript is cited by page 
number as "Tr." The transcript of post-trial proceedings in "Supplemental Vo!.l of 1 tiled 
128,08" is cited by page number as "Tr. Supp." Exhibits from the trial are cited as Ex. and S or 
o and number. The Record Excerpts are cited by Tab number as "R.E". J 

Procedural Historv 

Terry Pitchford was indicted on January 11, 2005 in a single count mdictment charging 

Capital Murder. R. 10. R.E. Tab 1 He was appointed local counsel and arraigned on February 9, 

2005. R. 24. At that time local counsel requested the appointment of additional counsel R. 22. 

On June 15, an order appointing the Office of Capital Defense Counsel was filed. R. 175-76. 

Both parties filed pretrial motions. R. 42-213; 970-10 11; 1021-22. Trial was set by the court for 

February 6, 2006. R. 211. Defendant filed a motion for Continuance on January 19, 2006. 

R.867-954; 1045-85. It was heard along with all other pending pretrial motions on February 2. 

2006, and denied. Tr. 32-54. R.E. Tab 4. Evidentiary hearings were held on Defendant's pretrial 

motions to suppress a gun found in his vehicle and to suppress his statements to police after his 

arrest, and they were also denied. Tr. 94-119, R.E. Tab 5 (ruling on motion to suppress gun), 

119- 56, R.E. Tab 6 (ruling on motion to suppress statement). 

Jury selection commenced on February 6,2006 and the culpability phase of the trial was 

completed with a guilty verdict on February 8. Tr. 166-652; R. 1169. The penalty phase was 

held on February 9, and resulted in a jury verdict of death. R. 1234-35. The Court entered its 

Judgment and Order Imposing the Death Sentence immediately thereafter. R. 1236-3, R.E. Tab 

3. Defendant timely filed his :-Vlotion for New Trial on February 17, 2006, as amended, February 

24,2006, R. 1248-52; 1261-62, which were denied by the trial court on March 1,2006. R. 1264-

65. Timely Notice of Appeal, Designation of Record, and Certificate of Compliance were filed 

on :-Vlarch 6, 2008. 

1 



While: the appeal was pending, this Court remanded the matter to a SpeClal Judge 0 f the 

Circult Court for proceedings regarding correction of the record. Supp. Tf. 1-63. The record was 

further corrected to include record pages omitted by scmeners or copying error R. Supp 2. 

adding previously omItted record pages 1251(A) and (B), and 1262(A), (B), and (Cl. 

Statement of Facts 

At approximately 7: 30 on the morning of November 7, 2004, Rubin L. Britt was found 

shot dead at his place of business, a convenience store called Crossroads Grocery, located on 

Highway 7 in Grenada County, Mississippi. Tt. 348, 365-66. A cash register, some cash, and 

one of two guns kept at the store, a 38 caliber revolver loaded with "rat shot" pellets, were 

determined to be missing. R. 349-50. Various shell casings and a live shell were observed on 

the floor of the store and later collected and sent to the Mississippi Crime Laboratory for 

examination. They were determined to be casings from two different guns - bullet shell casings 

from a 22 caliber weapon, and a live shot shell and shot shell casings from a 38 caliber weapon. 

Tr. 357-58, 483-99, 531-53. 

'W nen news got out about the shooting and apparent robbery, police received information 

from various citizen sources. A neighbor and part-time employee of the store that she had seen a 

"very clean" silver Mercury with tinted windows riding up and down and pulling in and out of 

the parking lot of the store earlier that morning. Tr. 375-76. Another SlOre customer gave similar 

information. Tr. 479-83. 

Paul Hubbard and Henry Ross, employees of a business located behind the Crossroads 

Grocery, also came forward, bringing with them a man Hubbard knew named Quincy Bullins. 

Hubbard and Ross reported that approximately a week and a half earlier they had stopped 

Quincy Bullins and a second man with something in their hands covered by towels heading 

towards the store. Tr. 584-86. Hubbard also reported that Bullins told Hubbard that Bullins and 
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hi, compamon were "fixmg to hit the ,tore." Hllbbard, however told them leave and [hey dld. 

Tr 58 7 Hubbard al,o ,aw a "grey Chevy Capnce" wl(h someone snting on (he hood parked 

nearby, but could not identit:1 that person at all. Tr 585-86 The State made no atrempt to have 

him identify \Ir. Pitchford as that person at trial. Tr. 586-89. 

Quincy Bullins was questioned separately from Hubbard and Ross. He was at fir,t 

reluctant to tell the police anYlhing, Tr. 528-29. remmded of what Mr. Hubbard knew, Bullms 

admitted to the earlier attempt and identified the person with him that morning as DeMarcus 

'vVestmoreland and that they were both armed. Tf 527 He also gave the police Terry Pitchford's 

name as the person waiting at the car and claimed that Terry was who had put him and 

Westmoreland up to the robbery, and had provided Quincy with the gun Quincy was using. Tr 

51~. Westmoreland was brought in and, again after some initial reluctance, admitted hi, parr in 

the attempted robbery with Quincy, also imp licating Pitchford, though not also suggesting 

Pitchford was going to get someone else to do it later until almost a year later. Tr 450-55 Both 

Quincy Bullins and DeMarcus Westmoreland testified against Mr. Pitchford at trial. Both also 

acknowledged that they did so in order to help themselves out with respect to the conspiracy 

charges they were facings as a result of the earlier attempt. Tr 460, 527. 

After obtaining NIr. Pitchford's name, GCSO Detective Gregory Conley and four other 

officers went to Mr Pitchford's home. There, they found a vehicle similar to the one described 

by other witnesses. With the permission only of Shirley Jackson, Mr Pitchford's mother and co-

owner of the vehicle, and over resistance from Mr. Pitchford, police made a warrantless search 

the vehicle and found a 38 caliber pistol loaded with "rat shot" shells. They arrested >"[r. 

Pitchford at that time. Tr. 493-97. A witness later identified this pistol as the one he had given 

to J'"lr. Britt for use in his store. Tr. 468-70. 

Pitchford gave a total of six separate statements to police. In the first three, taken the day 
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of his arrest he denied any participation in the 1'<ovember 7. Tf. 502·06 [Il three others. (aken (he 

next day. he admitted that he had gOGe to the Crossroads Grocery to rob It with Eric Bullins. but 

consistently denied persorrally shooting Mr. Britt, and instead said Enc Bullins. who had a 22 or 

25 caliber weapon, shot Mr. Britt after he saw :VIr. Britt with a gun. T r. 508·09, 568.5 7 8. Mr. 

Pitchford signed a single Miranda Warning/Waiver fonn on "iovember 7. Ex. S-52 He 

affinnatively did not sign the Miranda Waming/\\iaiver fonn tendered to him on "iovember 8. 

Ex. S-60. 

The State presented all this evidence at trial. It also adduced expert testimony from Dr. 

Steven Hayne identifying the cause of death as three wounds from projectiles consistent with a 

.22 caliber weapon and injuries to Mr. Britt from "rat shot," and authenticating I:\VO projectiles 

and some shot and shot capsule recovered from the decedent and his clothes, T r. 397-4 ... A 

fireanns examiner connected the empty 38 shells found at the store and the pellets recovered by 

the pathologist to the 38 found in Mr. Pitchford' s car, and confinned that some of the empty 

casings from the store and projectiles recovered by the pathologist were consistent with having 

been fired from a 22. Two jailhouse snitch infonnants also testified that Pitchford had admitted 

to participation in the robbery and murder to them, though the accounts that each reported were 

somewhat inconsistent. Tr. 426-49; 562-68. 

Defendant was convicted of Capital Murder. Tr. 652, R. 1169 After a penalty phase, 

which was held despite the unavailability of defendant's psychiatric expert to testify. Mr. 

Pitchford was sentenced to death. T r. 657-8 12, R. 1234-35. 

S(;M~HRY OF THE ARGUMENT 

Terry Pitchford was denied his Sixth arrd Fourteenth Amendment right when he was tried 

by a racially discriminatorily selected jury in violation of Batson v. Kenrucky, 476 li.s 79, 97 

(1986) The jury selected was also infected by racial discrimination resulting from the death 
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quallfication process in violation of Lockharr v ,~[cCree, ,,76 CS 162 (1986). In addltlOn. four 

prospective jurors removed in the death quallficatiorr process were eitglble to serve under 

Witherspoon v. Ilhn01S, 391 C.S. 51 I} (1968 i. The trial court also unconsmutiorrally restncred 

voir dire 0 f the jury regarding their ability to consider mitigatiorr of sentence 

When Defendant infonmed the tnal court that his counsel could not. Within the time 

scheduled before trial, complete the constitutionally required invesngation and trial preparatlOn 

to prepare an effective defense to this capital case in which death was being sought, the trial 

court abused its discretion m faillng to grant him a continuance to complete that preparation. It 

also abused its discretion in failing to delay the sentencing proceeding when defendant expert 

psychiatrist was unable to testify, thus further denying him the right to put on a complete and 

effective mitigation case. 

The prosecution engaged in misconduct by examining wltnesses on matters not in 

evidence, and arguing facts not in evidence, and making improper "m the box" and "send a 

message"-type exhortations to the jury, and eliciting and arguing inflammatory matters before 

the JUry in both stages of the proceedings. At the penalty phase, it not only argued these things, 

but also attempted to argue additional aggravating circumstances that were not show by the 

evidence or properly instructed to the jury. The trial court failed to adequately curb the 

prosecution in this regard, and in general exhibited an overall bias againsr the defense that 

rendered a less than fair and impartial tribunal in this matter. 

The trial court erroneously permitted the state adduce unduly prejudicial testimony with 

little or no probative value from 1:v,o jailhouse snitches, and having done so, failed to properly 

instruct the Jury on how to regard that testimony. It also failed to grant a misrrial when one of 

those witnesses testified to entirely improper and inadmissible matters. 

In violation of the Fourth Amendment, it admitted into evidence a gun that was the 
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product of an invalId warrantless search and other fruits of that poisonous tree. It erroneous Iv 

admined statements from the defendant taken In violatIOn of his Fifth, Sixth and Fourteenth 

Amendment rights, as wclL Similarlv, it unconstlcutionallv allowed the State to make its case - -
on the basis of inadmissible prior bad acts and other crimes of the defendant. It also violated the 

Due Process clause when It permitted Dr. Steven Hayne to testify as an expert witness after Dr. 

Hayne perjured himself as to his professional qualifications, and erroneously permltted hlm to 

offer purported expert testimony that were not within his field of expertise. 

At the culpability phase, erroneously granted a peremptory instruction on the robbery 

element of capital murder by failing to give the jury a requested lesser otTense instruction on 

non-capital murder, and erroneously failed to give an instruction about inferences required by 

Sandstrom v. Montana, 442 US 510 (1979). It also gave fatally defective cautionary instructions 

about informant and accomplice testimony. Each of the foregoing errors, individually and 

cumulatively, require reversal of the conviction here. 

The death sentence returned by this same jury was fatally flawed, even assuming per 

arguendo that the conviction itself was not. In addition to depriving the Defendant of the right to 

have his expert witness testify, it also erroneously limited the lay mitigation testimony and 

evidence the defendant was able to obtain and present. On the other hand, it permitted the State 

to adduce unduly inflammatory victim impact testimony beyond the scope of Payne v. 

Tennessee, 501 U.S. 808,825 (l991), allowed a witness to present hearsay testimony in the form 

ofa letter from a non-testifying third party in violation of Crawford v. Washington, 541 U.S. 36 

(2004), and gave the State the opportunity to give a closing argument at the conclusion of the 

State's penalty phase case before the Defendant presented his own. 

The jury was also unconstitutionally instructed at the penalty phase. The instruction 

given failed to include a mitigating circumstance that had been established. [t did not properly 
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ilmit the consideratlOn of aggravators other than those specifically limited. [t failed to fully 

apprise the Jury that the non-death sentence it was considering would preclude any release from 

custody In the future, that it could return a life sentence even if it found that miugating 

circumstances did not outweigh the aggravating ones. or about the statutory consequences of 

returning a verdict failing to agree on sentence. 

The sentence was also unconstitutional under the Eighth Amendment because 

:'vlississippi's lethal injection procedure has not been demonstrated to meet the criteria of Baze. 

el al. v. Rees, 553 C.s. _ ' 128 S.Ct. 1520 (2008), because duplicati'ie aggravators, none of 

them pled in the indictment, were used to make the defendant eligible for the death penalty, and 

because it is disproportionate to sentences given to other offenders in this case and similar cases. 

These errors, individually and cumulatively require reversal of at least the sentence 

imposed and a remand to the circuit court for a new sentencing proceeding. 

ARGUMENT 

Standard of Review 

Capital murder convictions and death sentences are reviewed on direct appeal under a 

"heightened scrutiny" standard of review. Walker" State, 913 So.2d 198,216 ('vliss. 2005); 

Balfour v. Slate, 598 So. 2d 731,739 (Miss.1992) (citing Smith v. State, 499 So. 2d 750, 756 

('vliss.1986)). "[P]rocedural niceties give way to the search for substantial justice, all because 

death undeniably is different." Hansen v. State. 592 So. 2d 114, 142 ('v!iss.1991). 

Under this standard of review, this Court, Inter alia, considers trial errors for the 

cumulative impact; applies the plain error rule with less stringency; relaxes enforcement of its 

contemporaneous objection rule; and resolves all genuine doubts in favor of the accused. In 

sum, what may be harmless error in a case with less at stake becomes reversible error when the 
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penalty 15 death. Walker v SWle, 913 So.2d at 216 (citmg IrvIng' SU1le. 361 So. 2d 1360. l363 

(\[[ss.19'S)). See also Fisher v Swte. 481 So. 2d 203,211 ('v[lSS.1985) 

I. THE JI~~y SELECTIO'i PROCESS W\S CO'iSTIT1.:TIOi\\LLY l'.;'IR-'v[ A.SD REQl!RES 

REVERSAL OF \IR. PITCHFORD'S CO'iVICTIO'i A'iD SE:iTECiCE OF DE.\ TH. 

The right to a fair trial by a panel of Impartial, indlfferenr jurors governs every criminal 

case "regardless of the heinousness of the crime charged, the apparent gullt of the offender or the 

station in life which he occupies." Groppi v. Wisconsin, 400 U.S 505. 509 (19' 1); Turner v. 

LouIsiana, 379 C.S. 466, 472 (1965). The jury must also be selected without racial 

discrimination or other invidious exclusions from service. Batson v. KenlUcky. 4 76 U.S 79 

(1986); Lockhart v. ,'dcCree, 476 C.S. l62, 17 5-76 (1986) and, in a capital case, be able to 

properly consider not only imposition of the death penalty, but also mitigation of it. 

Witherspoon v. IllinOis, 39l C.S. 510 (1968), !'"forgan v. IllinOls, 504 U.S. 719 (1992); Tennard 

v. Dretke, 542 U.S. 274, 287 (2005). In the instant case the defendant's rights in all these regards 

were seriously compromised. His conviction and sentence must, therefore, be reversed. 

A. The State Discriminated On The Basis O( Race In Its PerempiOrv Strikes In ViolatiOn o( 
Batson v. Kentucky 

Over two decades ago the United States Supreme Court held that the equal protection 

clause of the United States Constitution forbids parties from using race - or assumptions about a 

prospective juror attitudes based on race - as the basis to peremptorily strike othef'Nise eligible 

venire members from serving on a trial jury. Batson v. Kentucky, 476 U.S 79,97 (1986), See 

also Snyder v. Louisiana, --- U.S. ---, 128 S.Ct. l203 (2008); }filler-El v. Dretke, 545 Cs. 231 

(2005) (both refining standards for determining violations); Williams v S[Qte, 507 So. 2d 50 

(Miss. 1987) (adopting Batson as the law in this state); Flowers v. Siare. 94' So. 2d 9l0, 938 

C'v[iss. 2007) (Flowers III) (each juror "must be evaluated on hIs/her own merits, not ... on 

supposed group-based traits or thinking. ") 
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Terry Pnchford is .l.frican-.'unencan. The prosecuting attome\ m \"[r Pitchford's tnal 

peremptorily struck all but one of the other; .. ise qualified African·American venire members 

presented to him for acceptance as Jurors and. when chaHenged, artIculatmg only pretextual or 

inherently suspect reasons for doing so. Tr. 321-24. ThIs same prosecutor has previously been 

held by this Court to have engaged in racially discriminatory jury selecllOn practices, Flo'Ners 

III, 947 So. 2d at 936-39. His conduct in the instant case was likewise racial discrimination m 

violation of Batson, and it was error tor the trial court to perrmt it to occur' 

Because there is rarely direct evidence of invidioUS motivation, there is always the 

"practical ditliculty of ferreting out discrimination in selections discretionary by nature" ,ltfiller-

EI, 545 U.S. at 238. Batson therefore establishes a three stage inquiry which permits 

circumstantial evidence to establish unconstitutional discrimination during jury selection. 

Batson, 476 U.S. at 98; Snyder, 128 S Cr. at 1207; Wtllzams 507 So. 2d at 52; Flowers [JJ,9'+' 

So. 2d at 917. The evidence relevant to this inquiry in the instant matter is summarized in 

Appendix A to this Brief, bound herewith. 

At the first stage, the defendant makes out a prima facie case of dIscrimination. This may 

itself be established circumstantially, and from the conduct of the prosecutor in exercising his 

strikes in the case at issue alone. Johnson v. California, 5.+5 C.S 162, 170 (2005). Striking a 

disproportionate number of the minority members in the venire is generally sufficient to make 

the prima facie case, as is using a disproportionate number of the strikes actually employed on 

minorities or any other practice that results in a jury' disproportionate to the venire from which it 

[ In addition to thiS Court's findings in Flowers Ill, in 1999, the rnal Judge preSiding over an earlier tnal 
of 'Ilk Flowers found that thiS prosecutor had raCially dlscnminated In peremptonly srnking a black Juror 
and ordered that the strlcken juror be seated on the JUry - the only black to serv'e on that Jury. See Record 
of MIssissippi Supreme Court Case No. I 999-DP-0 1369-SCT at T r. 1356-64 (connction and sentence 
reversed on other grounds, Flowers v Slate, 842 So. 2d 53 (MISS. 2003) ("Flowers I['j. 
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l, draIVn. See Vilier-E1. 545 CS at 240-41; "-[cFar!and v. SUlte, 707 So.2d 166. 1'[ 

('vltss.199 7 ); Flowers [If 94 7 So. 2d at 936. In "'Ie Pitchford', case, the trial court round the 

requlSlte facts exlSted when the State struck four of the five ."-fncan-.l.mencan prospective jurors 

presented to it. Te 323-24. 

Once a pnma facie showing is found, the burden shifts at the second stage to the State to 

proffer a race-neutral justification for the strike. The State need not. at this stage, oller proof of 

either the veracity or legitimacy of these reasons, and may rely on a wide range of reasons. 

Lockett v. Slate, 517 So.2d [346 (:'v[iss. 1987). ::-';onetheless, this lS not a "mere exercise in 

thinking up any rational basis" for its strike. Miller-E!, 545 F S. at 252. The reason must, at the 

very least, be inherently non-discriminatory. Purketr v Elem, 514 CS 765, 767·68 (1995); 

AlcGee v. State, 953 So.2d211, 215-16 ('vliss. 2007). 

If it is not facially non-discriminatory, no further inquiry is needed. Discriminatory 

motivation is deemed established; its taint is deemed to infect the entire process; and that single 

act of discriminatory jury selection requires immediate reversal of any conviction obtained from 

the tainted jury. In McGee this Court reversed a conviction as a matter of plain error where one 

of several reasons advanced by the prosecution for the strike mentioned the venire member's sex 

as contributing to the decision to strike. 953 So.2d at 215-16 (:'vIiss. 2007) (citing fEB. v. 

Alabama, 511 U.S. 127, 139-41 (1994); Arlzngton Heights v. Metro. Hous. Dey. Corp., 429 CS. 

252,266 n. 14 (1977), Duplantis v. Slate, 644 So.2d 1235, 12~6 (:'vliss.1994) and holding on the 

basis of that precedent that the single identified instance of invidious purpose infected "the entire 

judicial process" and negated any other reasons propounded). At least one of the reasons 

advanced in the instant case was facially discriminatory. See Appendix A at 3. 

Even if the reason is nor deemed to be facially discriminatory at the second stage, its 
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validIty - mcludmg Its accuracy, plausibdl[y and the credibility of the prosecutors claim that he 

aCIUally used It. and not race as Its basis - is subjecred [Q scturiny at the lhird slage Rlndaii v 

Stale 716 So.2d 58'+, 538 (\hss.1998 CA facially neutral reason ar slep cwo however, is not 

always a non-pre-textual one for step three."). At the third stage the inqUiry is whether the 

totality of the circumstances establish that the reasons advanced - although facially race neutral-

were pretextual, and the deCIsion was, therefore, "motIvated in substanrial part by discriminatory 

mtent." Snyder, 128 sct. at 1212 (emphasis supplied). Balson, 476 C.S, at 98; Willwms 507 So. 

2d at 52; Flowers III, 947 So, 2d at 917. 

The pretext inquiry "requires the judge to assess the plausibility of that reason In light of 

all evidence with a bearing on it." ;vnller-EI v Drette, 545 CS at 252 (citing }fllier-Ei v, 

Cockrell, 537 G.S. at 339; Batson 476 CS, at 96-97, 106 S,ct. 1712); Snyder, 128 CS at 1208 

("[ s Jtep three of the Batson inquiry' invo lves an evaluatIOn of the prosecutor's credibili~y"). If the 

circumstances place the credibility of the prosecutor or the plausibility of his justIfications in 

doubt, then a finding ofpretext, and reversal of the convictIOn, is warranted. [d. 

The inquiry examines the reasons as they were actually propounded at Ihe time to see if 

they are masks for racial discrimination, rather than the real reason for the strike. 

If the stated reason does not hold up, its pretextual significance does not fade 
because a trial judge, or an appeals court. can imagine a reason that might not 
have been shown up as false. 

j;{iller-El, 5.+5 C. S. at 2j2. nW]hen illegitimate grounds like race are in issue, a prosecutor 

simply has got to state his reason as best he can and stand or fall on the plausibility of the reasons 

he gives."); Flowers III, 947 So. 2d at 936-39, 

In determining pretext the following things must, as a matter of law, be considered 

"indicia of pretext" that cast suspicion on the bona fides of the articulated reasons: 

[I 



I) disparate treatment, [hat is, the presence of unchallenged Jurors of the opposne 
race who share the characterIStic given as the basls for the challenge: 2) the faIlure 
of voir dlre as to the characterIStic cited; 3) the charactenstic cited is unrelated [0 

the facts of the case; 4) lack ofrecord support for the stated reason; and 
5) gro up based trai ts, 

Lynch v. State. 87 7 So,2d 1254, 1272 (',,[iss,2004), The reasons articulated by the State for 

removmg four of the five available blacks from the jurv panel m 'vfr. Pltchford's case are replete 

with these indicia of pretext, including in most instances disparate treatment of white venire 

members, See Appendix A, 

The listed indicia are not exclusive, Anything that suggests an invidious motivation 

affected the strike-including things that established the prima facie case or were inconsistent at 

the second stage - must be taken into account Stewart v, Slate, 662 So, 2d 552, 559 (Miss, 

1995), See also ;I;filler-E!, 545 lj,S. at 252 (inherent implausibility ofarticulated reason); Randall 

716 So. 2d at 588-89 & nn. 2-5 (same); Flowers III, 947 So. 2d at 929, 936 (strong prima facie 

case; disparity of JUry composition with composition of county or of venire drawn from it; 

"suspect" reasons advanced for strikes found valid on other grounds). These additional indicia of 

pretext are also present in many of the strikes made to eliminate blacks from sitting on :vir. 

Pitchford'sjury as well as in the State's overall conduct in striking the jury. 1 

Flowers 111 contains an exceedingly thoughtful discussion of the Batson problem. It 

expresses a well founded frustration that raclal discrimination in peremptory strikes had not been 

eradicated despite having been condemned fur over two decades, Flowers fII. 947 So. 2d at 937 

2 Batson does not require that an histoncal pattern of d,scnmmatlOn be shown to establlsh dlscnmmatlOn, 
If there is a history of dlscrirmnatory beha vlOr on the part of the prosecutor whose strikes are under 
scrutmy m a partlcular matter, that history may be used as support for a findmg of discrimination as well. 
See !vfiller El v. Dretke, 545 US, at 236; ,'v{iiler-EI y Cockrell, 537 u.s. 322, 346 (2003). In the mstant 
case we have that hIstory. Flowers III, 947 So. 2d at 938 (tindmg by this Court): :v!SSC ~o 1999-DP-
o 1369-SCT at Tr. 1356-64 (findmg by trial Judge). 
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(agreeing that "racially-motivated pry selection is still prevalent r,venty years after Baison was 

handed down.") (citmg "Wier-£!. 545 CS at F3 (Breyer. L concumng) and suggestmg that 

[w]hile the Barson test was developed to eradicate racially discriminato[\ 
practices in selecting a Jury, prosecuting and defending atrorneys altke have 
manipulated Barson to a point that In many lnsrances rhe vOIr dzre process has 
devolved znto an exerczse in finding race neutral reasons to justzfy racially 
morivaled srrikes. 

947 So. 2d at 937 (CItations and internal quotation marks omitted) (emphasIs supplied). 

In uncharacteristically blunt terms, the deciSion characterizes the problem as attorneys 

"raCIally profiling jurors" during jury selection and not only reverses the conviction and sentence 

obtained as a result of this racial profiling in the case under review, but suggested that further 

systemic corrective action might be in order if such conduct persisted in future. ld. at 939. 

In Snyder, 128 S.O. 1203, the Cnited States Supreme Court took a similar hard line when 

it reversed the conviction and death sentence of the defendant because of racial dIscrimination by 

the State in exercising its peremptory strikes even though the State had articulated non-racial 

reasons, some of them unrebutted, for each of the strikes, the trial court had accepted those 

reasons, and the State court of last resort had deferred to that determination. 128 S.C!. at 1212. 

Justice Alita's majority opinion, joined by Chief Justice Roberts and five others, reiterated its 

discomfort at using scattershot fallback reasons to justify a strike after one reason cited by the 

S tate for it has been found to be pre textual. It therefore expanded the prohibition against 

appellate courts saving strikes by looking beyond what was actually articulated at the time to 

include, in addition to reasons that had not been mentioned at all by the State, some non-racial 

) Though Flowers III lS a p lura Itty opimon, the concumng Justlce agrees that a[t]he pluralzty has prOVIded 
a very thorough and instrUctlve analySlS of the Batson process, which should be useful, not only to the 
prosecutors who WIll be trying thIS case upon remand, but also to all prosecutors and defense attorneys 
ahke, as they engage in future JurJ selecllOn arguments," 947 So. 2d at 940 (Cobb, PJ. concumng). 
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Justitications that were not susceptible to capture In a written transcnpt-such as a prosecutor's 

alleged observation of things like demeanor or nervousness of a particular JuroL [t found that 

although such demeanor-based justifications were not then being held invalld per se. the 

JustItication could not be retrospectively credited or deferred to by an appellate court, even If it 

had not been expressly rebutted, if there was no on the record contemporaneous record evidence 

or finding regarding its eXistence. 128 S Ct. at 1208-12. Lower courts have found Snyder to 

require more scrutiny of the facts on both the trial and appellate court level. " 

For ;'vir. Pitchford's February 2006 trial, a special venire of 350 people was summoned 

from the registered voters of Grenada County. One-third (40) of the 122 individuals returning 

jury questionnaires and appearing upon their summonses were African-American. After excusals 

for statutory or other cause unrelated to the case itself, 35 (36%) of the remaining 96 veniremen 

were black. R. 349-861, R.II07. These proportions were not statistically significantly different 

from the racial makeup of the popUlation of Grenada County' However, by the end of the 

process, of the 14 jurors empanelled to actual try :'vIr. Pitchford, only one was black. 6 

" See Haynes v. Quarterman, 526 F.3d 189, 197-202 (5th CIL 2008) (grannng COA on Batson challenge 
m light of Snyder); People v. Collins, 187 PJd 1178, 1183-84 (Colo. Ct. App. 2008) (finding Batson 
violation where some artIculated reasons for a strike were found to be pretextual, and others, though 
unrebutted, were not expressly credited by trial court); State v. Cheatteam, 986 So.2d 738, 743-45 (La. 
Ct. App. 2008) (dIscussing the changes m the legal landscape wrought by. inter aha. Snyder). See also 
Pruitt v. State 986 So. 1d 940, 947-51 (Dlaz, J., dlssentmg). 

, ill 2006, the populanon of Grenada County, MISSissipPI was appro:omately 40% Atrlcan-Amenean, Tt. 
331. See also http:,"guick!acts.census.govigfdistates/28,28043.hrml 

5 The fact that the State penmtted one black Juror to be seated does not VItiate either a prima faCIe or 
ulumate findmg of discrimmatlOn. Miller-El v Dretke, 545 U.S. 231. 250 (2005) A smgle dlscnmmatory 
act in an otherwise nondIscriminatory Jury selection process IS sufficient to establish Batson vlOlanon. 
Johnson v. California, 545 U.S. 161. 169 n.5 (2005); McGee, 953 So.2d at 214 ill the Instant matter. 
the lone black Juror was seated only after it was eVIdent that the tnal court would, as It in fact did when 
the challenge was made immediately thereafter, have to tind that a pnma facie Barson showmg had 
already been made. Tt. 321-24. 
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The almost lily-white JUt' was achieved bv the prosecutor accepting 16 oc" the first 13 

white venire members tendered to him whtle simultaneously, in four consecutlve strikes, 

elimmating rour of the five African-American venire members who were sitting besIde them, 

often for reasons that had not bothered the state when they were also applicable to the accepted 

wlutes. Tr. 321-22. Appendix A. After that, again with remarkable lack of attention to details 

that it deemed relevant to its strikes of black venire members, the State accepted 9 of the next 10 

whItes on the panel. Tr. 326. Tr. 326-29; R. 110 .. -09 Uudge's strike list) See also R. 395-401, 

471-74; 479-80, 515-18; 631-34; 715-18. The Defendant made his objection to this process at the 

time the State exercised its strikes, and renewed tt pnor to the seattng of the jury and In his 

mOllon for new trial. At all times, the trial court erroneously failed to conduct the necessary 

thtrd step inquiry and erroneously denied the Batson objection. Tr. 312-32, R. 1250, 1262. This 

is legal error,. Miller-EI v. Drerke, 545 U.S. 231 (2005) (reversing without remand). 

Because the record in the instant case clearly establishes the pretextuality of the reasons 

advanced for each of the four discriminatorily stricken jurors, this court can, and should, itself 

find the totality of the circumstances establish a Barson violation and reverse the conviction 

Wtthout a remand for further trial court action as it did in, e.g. Flowers Ill. McGee. Burnet[ Ii. 

Fulton, 854 SO.2d 1010, 1016 (Miss. 2003). 

Venire Member 48, Carlos Fitzgerald Ward 

The reason given for the peremptory strike exercised by the State against \/enire 

Member 48, Carlos F. 'Vard. Tr. 322, a 22 year old black man, was discriminatory on its 

face and requires reversal for that reason alone. }fcGee 953 So.2d at 215-16. The entire 

record made by the State in support of this strike (lncluding the trial court's ruling that 

the strike was proper without completing the required Batson process) was as follows: 
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:VIR EVA~'\S: Juror number 5 lS Juror number -18 on [he lIst, a black male. Carlos 
Ward. We have several reasons. One. he had no opinion on the death penalty He 
has a ('NO year old child. He has never been married. He has numerous speeding 
violations that we are aware of. The reason [hat 1 do not want him as a/uror IS he 
'5 100 closely reiared 10 the defendant. He is approXImately the age of the 
defendant. They both have children about the same age They both have never 
been married. In my opinIOn he will nO[ be able to nor be [hinkzng abour these 
Issues. especIally on Ehe second phase And [ don '{ [hInk he would be a good 
juror because of that. 

THE COL ~ T The Court finds that to be race neutral as well. So now we will go 
back and have the defense starting at 37 . 

Tr 325-26 (emphasis supplied). 

The State here expressly admits that Mr. Ward's close demographlc resemblance 

to '"Ir Pitchford is what motivated the strike. It is clear from the four comers of the 

reason given that it was the entire panoply of those demographics, and most particularly 

:VIr ''lard's race, not merely his age, marital status and age of his chlld that were on :VIr 

Evans mind when he decided that :VIr. Ward wouldn't be a good juror from the State's 

point 0 f view. j Reversal is thus warranted for that reason alone without proceeding any 

further McGee, 953 So.2d at 215-16 See also Purkert Ii. Elem, 514 U.S. 765, 767-68 

(1995); Stare v. Harris, 820 So.2d 471 (La. 2002) (reversing conviction and death 

~ On the basis of responses during general voir dIre, is clear that ";fr. Ward and ;vir. Pitchford are not 
related to each other by blood or marriage and that the prosecutor was usmg the term "related" to mean 
the demographic simllarities, not any sort of acruallunship. Tr. 188-93. 

l On theIr face, the prosecutor's words make Lt clear that "closely related" is meant to expand upon the 
articulated non-racial or gender demographics whIch the two men had m common, not merely rehash 
them. '"Ir. Evans further elaboration that he womed that the similarines might affect the Juror's abllity to 
deliberate at the penalty phase because he would instead be "thmking about these Issues" simllarly makes 
no sense if the issues of concern to hIm were lImited to age, mantal status and age of chIldren. 
Sentencing instrUctlons to which the prosecutor mterposed no objection actually required deliberation at 
the penalty phase about at least the defendant's age and the fact that he was the father of a young child as 
mitigatmg sentence. Tr. 726-38; 768-77. R. 1206. The state dId not cite any concern that the slmllaritles 
would bias the Juror agamst imposing a death sentence. 
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sentence for similarly srared reason). 

Even If rhere could be doubr abour rhe facIally discnmmarory meaning of :vIr. Evans 

proffered demographic reasons wirhout lookmg beyond his words, rhe evidence of pretext is 

overwhelming and reqUlres reversal. Randall, 716 So.2d at 588. The State accepred II whire 

venire members who shared at least one of rhe demographic characterisrics \"[r. Evans said he 

found unacceprable in 'v[r Ward. Six ofrhem shared more rhan one. 9 

The record also esrablishes orher indicia of prerext. These are also group-based traits. 

There was no voir dire of \"[r. v'lard or any orher jurors regarding rhese rhings or whether they 

would affecr rhe juror's abiliry to serve. Appendix A ar 2-3. The Srate's purported concern wirh 

ability to deliberare is implausible given the actual circumstances known to at the time it made 

, \\ihite ventre members wlth voung children accepted by Srate: 
Sherman, 'v(ichael, (tendered by Srate Tr. 321) daughter 2 1'2 years old, son 3 months; R. 763: 
Wilbourn, LIsa, C\lrernate 2, R. 1104) son 23 monrh old, R. 837; 
Parker, Ltsa, (rendered by State Tr 321) child 6 year old, R. 70 I 
Tramel, NathalIe Drake, (Alternate I, R. 1104), 4 year old daughter, 5 year old son; R. 808 
Ward, Laura Candida (Juror 5, R. 1104), daughter 6, R. 817 
Marter, Srephen Abel, Jr., (rendered by State Tr. 321) 4 year old son, R. 65 7 : 

Curry, Michael, (tendered by State Tr. 328), 5 year old son, R. 497 

unmarried whItes accepted by Srate: 
Eskridge,Chad, never married, R. 527 (Juror 2, R. 1104); 
Denham, Kenton L, divorced, R. 525 (tendered by State Tr. 322); 
Counts, Jeffrey Shann, dIvorced, R. 481 (Juror 12, R. 1104); 
Brewer, Mary Wylene, Widowed, R. 421 (Juror 6, R. 1104) 
,\ihlte vemre members of similar age accepted by State: 
Clark, Brantley, age 22, R. 417, (tendered by StateTr. 321); 
Eskridge,Chad, age 25 R. 527 (Juror 2, R. 1104); 
Sherman, Michael. age 27 R. 761 (tendered by State Tr. 321); 
\\iIlbourn, lisa, age 28, R, 835 (,\lternate 2, R. 1104); 
Parker, Lisa, age 29, R. 699, (tendered by State Tr 321) 
INhlte venire members accepted by State but sharing more than one of the CIted tratts: 
Eskridge,Chad, similar age, unmarried, R. 527-29 (Juror 2, R. 1104); 
Ward, Laura Candida, young children, no d.p. opmion (Juror 5, R. 1104) R. 81 "-18 
Tramel, Nathalte Drake, young children, no d.p. opimon, R. 805-06; Tr. 255; (Alt. 1, R. 1104) 
Parker, lisa, SimIlar age, young children, R. 699-70 I, (tendered by State T r 321) 
Wilbourn, LIsa, simIlar age, child same age, R. 835-37 (Alt. 2, R. 1104) ; 
Sherman, Michael, similar age, child same age R. 761-63; (tendered by State Tr. 321) 
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the stnke. See Sn"der, 128 Sct. at 1212. There ;s thus abundant eVldence [hat thls articulated 

reason was pretext for a strike based on race. McGee. 953 S02d at 215-16: Flowers m. 94' So. 

2d 9liJ. 

The other reasons artlculated for striking 'v[r Ward - that he had numerous speeding 

violations and that he had expressed no opmion on the death penalty, T r. 326 - are rendered 

spurious by disparate treatment of comparable whites and substantial proof that undercuts the 

credibility of the assertion that the State actuali y cared at all about thls. 

On the speeding violations, the juror questlOnnaire asked about criminal charges and 

convictions, but specitically, with the assent of the State, excluded speeding or traffic violations 

from what venire members were required to report. R. 352-53, T r. 4. Given that it had not asked 

for this information on all venire members when it could have done so, it is also evident that if 

the State actually did research Mr. Ward's traffic offense history it was interested only in him, 

and not in the rest of the panel. There is also no record proof or evem reference to a court docket 

establishing that these offenses acually existed. This justitication is thus unsupported by the 

record, implausible, and like the demographic one, based on disparate treatment of this black 

panel member from white ones. 

As to the lack of opinion on the death penalty, this Court has previously held that the 

State's use of death penalty attitudes to justify striking blacks renders the whole process 

"suspect," if it fails to strike white jurors with similar death penalty attitudes. Flowers Ill, 947 

So. 2d at 935-39. The state did exactly that here, accepting two white jurors who had answered 

their questionnaires in identical fashion to 'v[r Ward. This, is a record sufficient to establish that 
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this reason for the stnke of:V[r Ward is also pretextual.] This Court must therefore reverse. [d. 

Venire J[ember 30 -- Linda Ruth Lee 

The first black vemre member presented to the State, and the fim one it struck. was 

Linda Ruth Lee, a 26 year old black female. R. 635 Tr. 32:1-25. Llke over half of the white 

venire members the S tate found acceptable, Ms. Lee' s jury questionnaire showed that she 

"generally" though not "strongly" favored the death penalty R. 638. The State offered the 

following as its sale purported non-racial reasons for striking ),[5. Lee: 

:V[R. EVA ... '\is: Yes, sir. S-2 is black female, juror number 30. She is the one that 
was 15 minuteS late. She also, according to police officer, police captain, Carver 
Conley, has mental problems. They have had numerous calls to her house and 
said she obviously has mental problems. Juror number S-3 ~ 

THE COe'R T: That would be race neutral as to ~ as to that JUror. 

Ir.324-25. As with Mr. Ward, the trial court conducted no further inquiry. Had it done 50, it 

would have had to conclude that the stated reasons were pretextual. 

Ihe first reason cited, late return from lunch is not factually disputed. However, the 

record concerning it also establishes without dispute that the tardiness was fully explained by the 

juror and accepted by the court as being the result of her having to walk to and from the 

courthouse at lunchtime because she had no car. Ir. 139-40. In fact, when the State attempted to 

have this individual (though not any of the several other jurors who were late back from lunch 

that day, Ir 238-39) removed for cause, the trial court found the tardiness to be irrelevant to her 

service, and actually commended Ms. Lee for "trying real hard to fulfill her civic duty as a 

" 'Nnite vemre members with same lack of opmion on death penalty accepted bv State: 
Ward, Laura Candida (Juror 5, R. 1104) R. 818 (no relation to Carlos Ward Tf 212,19) 
Tramel, Nathahe Drake (Alternate 1, R. 1104) R. 806; Tf. 255 
Both of these mdlviduals also have young children, one of the demographic charactenstlcs wed by :'vir. 
Evans as a putative reason for its stnke of Mr. Ward. 
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juror." Tr. 318 This record explananon made her tardtness that day completelY without 

pertinence to \[5. Lee's ability to serve as a Juror The Jury was going to be sequestered. Thev 

would be transported in a group by the bailiffs to and from the courthouse not only at lunch 

time, but at all times. so there is no possibility this could happen dunng trial. 

This reason is invalid in the same way way the one rejected by the Supreme Court for the 

strike of the black juror in Snyder was invalid. In Sn}ider, the State attempted to justify the stnke 

of a black juror because the Juror had mentioned a concern that lengthy jury service would 

prevent him from completing his student teaching obligations. The prosecution in Snyder 

contended that it feared this would lead the juror to not deliberate carefully, and possibly to go 

for a compromise lesser verdict, and had stricken him for that reason, not because 0 f his race. As 

in the instant case, however, the record in Snyder established that the prosecutors fears were 

unfounded. Subsequent inquiry had established that the Snyder juror's teaching obligations 

would not be interfered with if the trial was a short as the state had already told the court it would 

be, and the fact that a compromise verdict would require all 12 jurors to agree made the reason 

even less persuasive. The Supreme Court therefore found the justiiication in Snyder to be 

specious, 128 S. Ct at 1211. This Court should do the same with the State's iirst reason for 

striking Ms. Lee. 

The second reason advanced by the prosecutor for striking Ms. Lee - her alleged history 

of mental problems - is likewise a mere pretext for discrimination based on her race. \Vith 

respect to this reason, the record establishes most of the "indicia of pretext" and afiirmativelj 

calls into question the veracity of this reason and the legitimacy of the prosecutor's claim it was 

of signiiicance to him in striking her from the Jury. 

First, there is nothing at all in the record to verify the truth of the hearsay information 
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upon which the prosecutor claimed to be relymg, though the officer named as Its source was 

actually under subpoena returnable to the dav of JUry selection and could have confirmed It If It 

Were true or really somethmg the State was mterested in, R,215. Failmg to make a record when 

it is possible to do so is suggestive of discriminanon in and of itself See Purkett v. Elem, 51.+ 

US 765, ~67-68 (1995). Second, the prosecutor did not voir dire Ms. Lee or any other juror 

about whether they suffered from any mental illnesses andor whether those illnesses were 

affecting them at the time of the trial. Tt. 239-62. Third, the prosecutor engaged in disparate 

treatment regarding lateness. Though several other jurors were apparently not back from lunch at 

the time prescribed by the Judge for their return, requiring a delay in the proceedings, Tt. 238-39 

the State made no effort to have anyone except Ms. Lee removed from the jury' for that 

shortcoming. Tt. 307-18. Fourth, to the extent that he presumed anyone who had a history of 

mental illness would be an unfit juror, the prosecutor was also relying on a group based trait and 

not the actual status of the individual jurat. 

Finally, and perhaps most destructive of the credibility of the claim that it was the reason 

for striking Ms. Lee, the State did not even raise this potentially disqualifying medical condition 

less than 30 minutes earlier when it was attempting to have Ms. Lee struck for cause for being 

late to court. Tr. 318. This sequence suggests that the prosecutor simply went looking for 

another excuse to rid itself of this black juror when the original one was rejected. This scenario 

is also borne out by the fact that immediately after the court rejected the entire premise of 

lateness as affecting her ability to serve, the State's attorney requested additional time to prepare 

before making its peremptory challenges. Tr. 319. 

Both reasons advanced for the strike of this juror are therefore clearly pretextual, and the 

conviction and sentence of tvil". Pitchford must be set aside because of this, as well. 
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Venire member 3! -- Christopher Lamont Tillmon 

-"fr. Tillmon's Juror quesIlOnnalTe. R. ~99-8'J2, shows that he W1S a 27 year old black 

male who, like NO whIte vel1lre members of his age or younger accepted by the State, "strongly 

favor[ed]" the death penalty. Appendix .-\ at 3. He had also been previouslv employed m law 

enforcement. Despite :VIr Tillmon's possession of these highly-desirable-to-the-prosecution 

characteristics, the prosecutor peremptorily struck him from the jury panel: 

MR. EV,'\..\iS: S -3 is a black male, number 31, Chnstopher Lamont Tillmon. He 
has a brother that has been convicted of manslaughter. And considering that this 
is a murder case, I don't Want anyone on the jury that has relatives convicted of 
similar offenses. 
THE COliRT: What was his brother's name'l 

MR. EV k'JS: I don't even remember his brother. He said that he had a brother 
convicted of manslaughter. 
THE COu'RT: On that jury questionnaire" 
MR. EV A..'\iS: Yes, sir. 
THE COURT: I find that to be race neutral. And you can go forward. 

Tr.325. 

While a juror having a relative convicted of a crime can be a legitimate non-racial reason 

for striking that juror, Lockett v. Slale, 517 So.ld 1346 (Miss. 1987), in this instance It was 

entirely pretextual because of disparate treatment by the State of two similarly situated white 

venire members. Appendix A at 1. :2 

This disparate treatment alone is sufficient establish pretext, but other indicia also apply 

here as well. :-.Ieither Mr. Tillmon nor the two comparable whiles was questioned on voir dire 

" iYflchael Sherman, Ventre :Ylember 17, R. 761-64; Brantley Clark, Venire Member 19, R. ;! 17 -20 

" Vemre member 74, Jeffrey Counts, a 37 year old while male was sealed as Juror 12 notwithstandmg 
that his juror questionnaire revealed that he had an uncle who was a convicted felon. R. 479-80, 1104. Ie. 
328. Ihe State also accepted white male vemre member 65, Henry Bemreuter, whose Juror questIOnnaire 
disclosed not one, but two, close relatives convicted of senous felontes-a son convicled of burglar; and 
a stepson convicted of forgery. R. 399-400. If. 326 
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about the convictions or whether they actually bore or did not bear anY resemblance to [he crime 

with 'N hleh 'vIr. Pitchford was charged. T r. 239-62. The prosecutor's actual knowledge 

concerning these matters was revealed on the court's mqulty to be virtually non-existent. It 

kne'N nothing about the facts Ot- the manslaughter or even name of the brother. T r. 325. It is 

abundantly clear that this strike, too, was motivated more by the race of the juror than any 

criminal conduct of any of his family members, and the Defendant's conviction must be reversed 

as a result. 

V'enire ;'''lember 18 Patricia Anne Tidwell 

'v[s. Tidwell, a 37 year old black female who generally favored the death penalty was the 

prosecutor's strike S-4. R. 787-90. The district attorney gave 1:\1(0 reasons for that strike: 

MR. EVAl"iS: S-4 is juror number 43, a black female, Patricia Anne Tidwell. 
Her brother, David Tidwell, was convicted in this court of sexual battery. 
And her brother is now charged in a shooting case that is a pending case here in 
Grenada. And also, according to police officers, she is a known drug user. 

THE COlm.T: During voir dire, in fact, I made a notation on my notes about her 
being kin to this individual. I find that to be race neutral. 

Tt. 325. Once again, the trial court conducted no further inquiry. Had it done so, it would 

similarly have had to conclude that the stated reasons were pre textual regarding Ms. Tidwell, as 

well. 

Ms. Tidwell's juror questionnaire establishes that she has a brother, whose name she did 

not set forth in the questionnaire, who was convicted of sexual battery, R. 788. She also 

responded to the State's question directed only at her (the only question it asked of any juror in 

voir dire in any way related to the issue of convicted relatives) confirming that she had a cousin 

named David Tidwell. Tr. 261 Beyond that, however, the State's proffered reasons are entirely 



without record support beyond the bare assertion by the D.-\ that they eXiSt. .-

Vinat the recurd does contain. however, IS the same irrefutable evidence of disparate 

treatment of similarly sHuated whnes Jeffrev Counts and Henry Bernreuter R. 399-400, 4~9-80. 

1104. Tf. 326, 328. Appendix A at 1. Again, as noted in the discuSSiOn of ,he strike of venire 

member Tillmon, there was no voir dire of any juror on this topic or its effect on the juror other 

than the single questlOn confirming that Ms. Tidwell had a cousin named David Tidwell. These 

t\VO indicia of pretext are enough to reject this as a legitimate reason for the strike. 

The second purported reason, the deliberately vague allegation that \[s. Tidwell is, by 

hearsay from unnamed police officers, a "known drug user" would, absent the privilege accorded 

participants in legal proceedings, likely constitute actionable libel if disseminated without further 

verification from the purported police source. See Journal Pub/'g Co. v. :'vlcCullough, 743 So.2d 

352, 360 (Miss. (999). The prosecutor does not identify the police officer source fur this 

damaging inside information. However, there were ten Grenada County police officers under 

subpoena for that very day. R. 251-53. If Ms. Lee were really generally to law enforcement as 

an illegal drug user, it is inconceivable in a jurisdiction the size of Grenada County that none of 

these officers could verify that information. However, as with Captain Conley and Ms. Lee, 

none was called upon. There were no questions about drug use or uncharged crimes on the juror 

questionnaire, s no voir dire of Ms. Tidwell or of any other juror about illicit drug use or other 

13 In stating hiS reasons to the Court, the DlStrict Attorney appears to confound two different relatives of 
Ms. Tidwell with each other - a brother, name unialOwn, who was conVicted of sexual battery, and a 
cousin named David Tidwell who had been charged, though not convicted, of a shootmg offense. ThiS 
would mdlcate that, as with the relative of struck Ventre member Me. Tillmon, the DA probably had little 
or no personal knowledge about at least the closer relative, the brother, or his offense and casts further 
doubt on the credlblltty of these as actual reasons for the strike of Ms. Tidwell. 
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, 
uncharged crimes, and apparently no general investigation of the vemre for these things either. 

The totallty Ot' the Clrcumstances demonstrates here that both reasons for strikmg 'vIs. 

Tidwell are also pretexrual, after-the-fact justifications conjured by a prosecutor whose apparent 

object was to keep as many blacks off the jury as he could without getting caught under Balson. 

Other Evidence OJ Record That The State Engaged In Discriminatory Jury Selection 

In addition to the individual instances of disparate treatment of similar white and black 

venire members itemized above, the State's overall pattern of jury strikes itself demonstrates 

disparate treatment. The State used only seven of the 12 peremptory challenges available to it. 

peremptorily striking 4 of 5 (80%) black jurors on the panel but only 3 of 35 (8.5%) white ones. 

Tr. 321-29. This is a strike rate over 9 times greater for blacks than for whites, and is thus an 

affirmanve demonstration of discrimination." 

Similarly, the State's election to forego using five of its remaining peremptories after it 

had dealt with all the black venire members further establishes the pretextuality of the reasons it 

claimed it used for striking blacks. It was during this portion of the process, when there were 

!4 The fact that Ms. Lee had never been arrested or convicted ofa drug offense in and of itself calls mto 
question the reliabllity and veraclty of the assemon that she was "knO'Nll to pollce" as a user. Tills 
unfounded assertion is in contrast to the situation m Booker v. Stare, --- So.2d ----, 2008 WL 4665195 
(Miss. 2008) where the prosecutor made very speclfic representatwns about pnor criminal charges 
purportedly lodged against the juror and the court in which they were lodged, and the trial court held a 
full third step hearing on motion for new trial and decided On conflictmg eVldence that, despite the fact 
that the mforrnation turned out not to have been true, the State had legitimately relied on it. In a 5-4 
declsion, the majonty found it must deferto that finding. However, in the mstant case we have neither 
the specific information nor the third step inqUIry. There lS thus nothmg to defer to, and the record 
establ1sillng pretext reqUlres reversal. Snyder, 128 S. Ct. at 1211. 

" In the employment discnminatlOn context, thls selectlOn rate dlspanty would itself ralse a presumption 
of dlscnminarory lmpact. Regulatwns propounded by the Equal Employment Opportunity Commisslon 
prescribe that selectlOn cnteria may be deemed dlscrimmatory -- and reqUlre that those cnteria be 
dispensed with unless demonstrably necessary to the job-- when the rate of selectlOn of one race resulting 
from the use of the cntena is less than 4,'5ths of the selection rate of the other. See 29 C.F.R. § 1607.4(d). 
The D . .\.' s rale of selectmg blacks as Jurors m the instant case is barely over t: 10th of lus rate of selecling 
whites. 



only whHe venire members remaining on the panel, lhal the Slate, despile having several 

peremptory strikes remaining, accepted both whites with felons in the family (Jeffrey Counts, 

Juror 12, R. 4"9-80; Henry Bernreuter, verure member 65, R, 399-400) and one of the two white 

Jurors who had no opinion, and even affirmative doubts, about the dealh penaltv l"iathalle 

Tramel, ,""Ie I, R. 818, T1. 255). ill addition two of these jurors, and two others accepted at this 

point, also had young children, ancior had age and/or marital status characteristics that had been 

cited as reasons for striking black jurors. (Tramel, Counts, Michael Curry, vemre member 77, R. 

497 ; Lisa Wilbourn, AlL 2, R.83!). 11. 326-2. App. A 

Had the State really cared about these things, it would have been able to use its remaining 

strikes strategically to eliminate at least some of these jurors in favor of panel members further 

do',vn the list without criminally convicted relatives and with opinions that either generally or 

strongly favored the death penalty. It. 326-29; R. 1107-09 Uudge's strike list); 395-98: 471-74; 

515-18; 631-34; 715-18 Uuror questionnaires of available venire members not reached). 

The totality of the circumstances here overwhelmingly demonstrates that the State's 

peremptory challenges of black jurors were exercised in violation of the Equal Protection 

guarantees made to both the Defendant and to the rejected venire members by the Cnited States 

Constitution, and require reversal here. Powers v. Ohio, 499 U. S 400 (l991). 

B. The Trial Court Otherwise Deprived Defendant OrA Jurv Comprzsed As Required Bv The 
Sixth And Fourteenth Amendments 

ill addition to objecting to the State's racially discriminatory use of peremptories the 

Defendant also timely objected to exclusions because of the Witherspoon death qualification 

process as a violation of both the fair cross section and equal protection requirements of the 

United States Constitution. The trial court erroneously denied those claims as well. Tr. 315-19. 
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onl: whIte Ventre members remammg on the panel, that the Scate, despite havmg several 

peremptory senkes remaining, accepted both whites with felons in the family (Jeffrey Coums, 

Juror 12, R, 479-80; Henry Bemreuter, venire member 65, R, 399-400) and one of the two white 

Jurors who had no opinion, and even affirmative doubts, about the death penalty \,>athahe 

Tramel, AlL 1, R, 818, Tr. 255). In addition two of these jurors, and two others accepted at this 

point, also had young children, andJor had age and/or marital status characteristics that had been 

cited as reasons for striking black jurors. (Tramel, Counts, ~[ichael Curry, venire member 77, R. 

497; Lisa ,Vilboum, AlL 2, R.837). Tf. 326-2. App. A. 

Had the State really cared about these things, it would have been able to use its remainmg 

strikes strategically to eliminate at least some of these jurors in favor of panel members further 

down the list without criminally convicted relatives and with opinions that either generally or 

strongly favored the death penalty. Tf. 326-29; R. l107-09 (judge's strike list); 395-98; 471-74; 

515-1 S; 631-34; 715-18 (juror questionnaires of available venire members not reached). 

The totality of the circumstances here overwhelmingly demonstrates that the State's 

peremptory challenges of black jurors were exercised in violation of the Equal Protection 

guarantees made to both the Defendant and to the rejected venire members by the Cnited States 

Constitution, and require reversal here. Powers v. Ohio, 499 U.S. 400 (1991). 

B. The Trial Court Orherwlse Deprived Defendanl OrA Jurii' Comprised As Required Bv The 
Sixrh And Fourteenth Amendments 

In addition to objecting to the State's racially discriminatory use of peremptories the 

Defendant also timely objected to exclusions because of the Witherspoon death qualification 

process as a violation of both the fair cross section and equal protection requirements of the 

United States Constitution. The trial court erroneously denied those claims as well. Tr. 315-19. 
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Racial Discrimination as a Result of Death-Qualification Process 

A[ [he conclusion of voir dire, [he trial court excluded 36 of the 96 otherwIse qualIfied 

prospective jurors from [he jury panel on the grounds [hat [hey were philosophlcally unable to 

consIder imposing the death penalty in the event of conviction. Witherspoon v. [l/inois, 391 Cs. 

510 (1968). R. 307 -It. This exclusion disproportionately eliminated black venire members 

from serving on the trial jury, removing 30 of the 35 (87%) othenvise quahfied blacks but only 6 

(one of them Hispanic) of the 61 (under 10%) of the otherviise qualified whites. Pnor to the 

elimination of these" Witherspoon-excludables," the venire had been 36% African-American, 

stallstically similar the demographics of the general population of Grenada County. After this 

process, and some additional cause based excusals (entirely of whites) the proportion of blacks 

on this panel was reduced almost threefold, to less than 13% of a panel in a county thal was over 

40% African-American. R. 1104-09. 

In Lockhart v. McCree, 476 U.S. 162 (1986), the Supreme Court held that the exclusion 

a f people who could not consider the death penalty from trial juries considering a capital 

defendant's guilt did not, in and of itself, violate the Sixth Amendment's "fair cross section" 

requirement. Id. at 175. However, it did so expressly because such exclusion was NOT, under 

the facts of that case, the same as excluding people on the basis of immutable characteristics 

such as race, ethnicity or gender. Lockhart, 476 U.S. at 176. :6 

Lockhart does not dispose of, or even address, the issue of whether death quahfication 

15 In fact, Lockhart expressly reaffirmed the unconsritutionaitly, under both the Sixth and Fourteenth 
Amendment, of practIces wruch disproportIOnately remove people from JUry participallon on the baSIS of 
race, sex, ethnicity or other Immutable characterishcs. 476 U.S. at 175 (citing Peters v. Kif[, 407 U.S. 493 
(1972) (equal protection); Duren v. jlvfissouri, 439 U.s. 357, 363-364 (1979) (faIr cross sectIOn); Taylor v. 
Louisiana, 419 US. 522, 538 (1975) (same); Castaneda v. Partida, 430 U.S. 482 (1977) (affirmtng the 
valtdlly of sransttcal evidence of dIsproportionate exclUSIOn to establtsh an equal protection violation»). 
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under Witherspoon which does result in dIsproportionate racial, gender or other ethnic exclusion 

from of Juries or jury vemres Ivas permissible. Lockhart, 476 C. S at 1 -:6 -177. The instant case, 

on the other hand, clearly presents this issue. First, the statIstically significant dIsproportionate 

exclusion of black jurors as a result of death qual iii cation in this case cannot be denied, and in 

itself establishes a prima facie case that the Equal Protection Clause has been violated. 

Castaneda, 430 C.S. at 495-97 and nn. 15-17. Second, this Court has already condemned this 

prosecutor for trying to "arbitrarily skew" the racial composition of trial juries, and singled out 

his use of information elicited as a result of Wilherspoon-related voir dire as being a troubling 

and suspect component of that effort. State v. Flowers, (Flowers III), 947 So. 2d 910, 921-28 

(:'vriss. 1007). The conviction must be reversed because it was taimed by this racial 

discrimination as well. 

Improper Removal of Jurors Qualified to Serve Under WitherspoonlWitt 

Even assuming, per arguendo, that Witherspoon death qualification is permissible under 

the demographic circumstances of the instant case, four of the 36 jurors who were excluded 

under that process actually did not meet the requirements for such removal. !-

Like the 32 panel members who did meet the requirements of Witherspoon for excusal, 

each of these individuals expressed scruples about the death penalty on his or her juror 

questionnaire and confirmed those scruples in general voir dire on the subject that. Tr. 225-28; 

247-51. Cnlike the other 32 scrupled jurors, however, these four individuals qualified their 

responses when further questioning put the determination they were to make in the legally 

required context, i.e. that they be able consider both aggravating and mitigating evidence and 

! - The four vemre members and the record contaming their relevant mformatlOn are as tallows: ~3 Rodell 
Crawford, R. Tf. 247; 266-67; 300-01; #5 Nadme Coleman, R. 478, Tr. 225, 248, 268, 301-02; #15 
Lovle Willis, R. 846 Tr. 225. 249, 269, 302-03; #45 Dora Wesley, R. 830 Tr. 228, 25\, 275-76, 302-03. 
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both available semencmg optlOns, Witherspoon v. IIlmois, 391 US 510 (1968), ,Horgan v. 

!limols. 504 CS 719 (1992) 

Both stated they could give considerallon to both legally penmsslble sentences In light of 

the evidence of aggravallon and mltigation before them. Tf. 266-76. See Gray v ivlisslSSlppl, 

481 C.S. 648, 653 (198 7 ) (finding that "[a]lthough the VOlr dire of member Bounds was 

somewhat confused, she ultimately stated that she could consider the death penalty in an 

appropriate case and the judge concluded that Bounds was capable of voting to impose it"); 

accord Russell v. State, 670 So. 2d 816, 824 (Miss, 1995) (panel member was qualified to serve 

as juror based on indication in the record that he would impose the death penalty "if the 

circumstances were bad enough."). 

The trial judge undertook individual voir dire of these four panel members and re-elicited 

theIr earlier responses, but did so only when, in contravention of the requirements of ,'!;[organ, 

and over the objection of the defendant, the judge committed legal error by isolating the query 

from its proper context and asked only about considering the death penalty standing alone. Tf. 

300-03; R. Supp. 2 1263(A). 

Based on their answers to the only legally proper questions asked them concerning their 

ability to comply with the law regarding imposition of the death penalty, these individuals were 

qualified to serve as jurors under Witherspoon and its progeny. A death sentence must vacated 

where the trial court erroneously excludes even one juror who had conscientious scruples against 

the death penalty but was still eligible to serve under Witherspoon and its progeny. Gray v. 

MissiSSippi, 481 US 648, 659 (1987) (reaffirming the per se rule in Davis v. Georgia, 429 U.S. 

122 (1976) (per curiam». Under Gray and Davis, Mr. Pitchford's death sentence must be 

vacated based on the erroneous removal of anyone of these panel members. 
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C. The Trwl Court Erred In Precluding The Defense From Questzoning ProsDect/ve Jurors 
Concerning The!r AD,!",; To Consider -"fit/gation Evidence 

[n a capital case. prospective jurors must be examined not only for biases or knowledge 

of the case, the parties or the witnesses pertinent to the specitlc facts of the case, but must also be 

questioned regarding their views on the death penalty, and whether those views would interfere 

wllh their being able to fairly consider guilt or innocence and'or to consider everything needed to 

weigh the sentence options before them Witherspoon, 391 U.S. 510, ,);forgan, 504 C,S, 719. 

Full voir dire is the key to the parties being able to Identify and make cause challenges to 

jurors who cannot comply with their oaths and consider mitigating circumstances: 

Were voir dire not available to lay bare the foundation of petitioner's challenge for 
cause against those prospective jurors who would always impose death following 
conviction, his right not to be tried by such jurors would be rendered as nugatory 
and meaningless as the State's right, in the absence of questioning, to strike those 
who would never do so, 

iv/organ, 504 U,S at 733-34 (emphasis in the original), 

Ihis includes within it the right to query the jurors about their understanding of 

mitigating circumstances that might arise in the particular case and their ability to balance those 

against aggravating circumstances that are expected to be shown, See, e,g., Foster v, State, 639 

So, 2d 1263, 1275-76 (Miss. 1994) (jurors "properly voir dired on considering the facts and 

following the law including the critical issue of being able to balance aggravators against 

mitigators in considering a death penalty." ) 

[n the instant case, the defense attempted to voir dire certain panel members about their 

understanding of mitigation evidence and that balancing process, It had previously raised its 

right to do so by way of pretrial motion, and the trial court reserved ruling pending objection by 

the State at trial. Ir. 74-78. R, 979-8l. .\t trial, the defense merely asked if the juror understood 
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that mniganon went "to who that person was before your met them" and alluded to '"Ir 

PHchford's age. The State objected, Tf. 285, not'vithstanding that age [5 a statutory minganng 

circumstance on which it was going to ask that the jury be instructed, Tf. 726-38; ~68- 77. R. 

1206. The Court sustained the objection, ruling that "[y]ou can ask them if they would consider 

mitigating factors or would they be automatically disposed to the death penalty" but restricting 

any inquiry into any "speciiics" beyond that. Tr. 286. The Defense had no choice but to comply 

for the entire balance of its voir dire. Tf. 297-9-'. 

This was clearly error. The questions being asked by defense counsel, went directly to 

the inquiry the Supreme Court contemplated would be necessary lor the parties and a trial court 

to carry out their duties in empanelling a fair jury within the parameters of Witherspoon and 

Morgan. As this Court has noted, even though it would be inappropriate to elicit in voir dire a 

commitment from jurors to vote one way or the other if certain hypothetical facts are proven, that 

restriction cannot preclude examination of jurors by attorneys "to probe the prejudices of the 

prospective jurors to the end that all will understand the jurors' thoughts on matters directly 

related to the issues to be tried." "Vest v. State, 553 So. 2d 8, 22 (Miss. 1989). The seating of 

even one juror who had not been vetted for his or her ability to fairly consider sentences other 

than death would vitiate the sentence; this error therefore requires reversal of the sentence in this 

matter. Morgan, 504 C.S. at 729 ("If even one such juror is empanelled and the death sentence is 

imposed, the State is disentitled to execute the sentence."). 

II. THE TRiAL COL'RT DE:-IIED DEFE:-ID.-\~T HIS CO'\STlTUTION.-\L RrGHTS To PRESENT A 

FeLL, COMPLETE A-'iD ADEQUATELY DEVELOPED DEfENSE '~'iD To H.~ VE HIS COLCiSEL 

REYDER CONSTITL lION.~LL Y EFFECTIVE ASSISTA~CE bi DOC'iG So 

For over seventy years, the trial courts have been given the duty to assure appointment of 

capital counsel to the indigent "at such a time or under such circumstances as to [not] preclude 
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the gIving of effective aid in the preparation and tnal of the case." Powell Ii. A.labama. 28 c l'S 

'+5. "I ([932). See also Srnckland v. Washmgron. 466 CS. 668 ([984). 'lihere the death penaltv 

is involved even more stringent obligatIOns of investigation and preparatlOn are Imposed. 

Rompll!a v. Beard. 5.+) Us. 37.+ (2005); Wlgg,ns v Smuh. 539 US. 510. 52.+-25 (2003, 

(adopting ABA Guidelines); vViLlzams v Taylor. 529 TiS. 362 (2000); Smith Ii. Dretke.422 F.3d 

269, 280 (5th Cir. 2005) (granting COA on inetTectiveness claim for failure to investigate 

cnminal and penal history of client); Anderson v. Johnson, 338 F3d 382, 392-93 (5th Cir. 2003) 

(failure to conduct independent investigation renders counsel ineffective); Lockett v. Anderson, 

230 F3d 695 (5th Cir. 2000) (\:'N'o Mississippi death sentences reversed where trial counsel failed 

to follow investigative leads, gather records and present these to competent experts). 

This includes the right to have adequate time for the defense to prepare and reasonable 

accommodatIOn of the needs of the myriad and distinctive witnesses whose testimony is essential 

to an adequate defense. In the instant matter, the defense attorney endeavored to obtain all these 

things from the trial court and was refused them. This, as counsel told the trial court it would 

when he sought these accommodations, Tr. 46, deprived Terry Pitchford of effective assistance 

of counsel and requires reversal here. 

A. The Trial Court Erred In Failing To Grant A Continuance or The Trial 

Wnether or not to grant a continuance is within the discretion of the trial court, and it is 

reviewed on appeal under an abuse of discretion standard. Stack v. State, 860 So.2d 687, 691-92 

(Miss. 2003). However, even where discretion is the standard, in a capital case, the required 

heightened scrutiny must still be applied, and the discretion examined in that light, "with all 

genuine doubts to be resolved in favor of the accused." Walker 913 So.2d at 216. Wnere, under 

the standards of Wiggins what is needed by the attorney is additional time to do what the 
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constltutlon requires of him to mount an effectlve defense. It is an abLlse of discretlon to refuse 

him that time. See. e.g. Edge v. Stare, 393 So.2d l3r, 13~2 (:Vliss.1981): Thorman v State. 369 

So.2d 505,506 (MIss (979); Lamam v. Slate, 654 So.2d 17 (\[iss. (995). 

Defendant's continuance request in this matter was made in writing in advance of the tnal 

date and included, as required, a clear and specific, statement of both the factual and legal 

grounds and the facts for the request. Stack, 860 So.2d at 691-92 (upholding denial of 

continuance because the request was made only ore tenus on morning of trial). The written 

request was also supported by affidavits concerning those grounds. R. 867-954: 1045-85. At the 

date which the trial court made available for hearing pretrial motions, the Defendant and 

reiterated these grounds, Tr. 32-38, expressly represeming to the trial court that it would render 

him ineffective under constitutional standards to have to proceed on the date set for trial. Tr. 46. 

R.E. Tab 4. He renewed this motion on the morning of trial. Tr. 339 and cited the denial as 

grounds for a new trial in his motions for that relief as required to preserve this issue for 

appellate review. R. 1249-52, 1261-63; Supp. R. 21251 (A) and (B), 1263 (Al, (B), (e). 

The ABA Guidelines for the Appointment and Performance of Counselzn Death Penalty 

Cases (February, 2003) ("ABA Guidelines") have been adopted as the standards for 

representation in capital cases. Wiggins. 539 U.S. at 524-25. \3 Hence, they are not merely 

l3 The ABA also addresses the requIsites for capllal defense in other gUldelmes: 
[t]he workload demands of capital cases are unique: the duty to investIgate, prepare and 

try both the guilv'innocence and mitlgation phases today requIres an average of almost 
1,900 hours, and over 1,200 hours even where a case is resolved by guilty plea. 

ABA, The Ten PrinCIples Of A Public Defense Delzvery System, Februaty 2002, citmg Federal Death 
Penalty Cases: Recommendations Concerning the Cost and Quality of Defense Representation (Judlclal 
Conference of the United States, 1998). See also ABA Standards For Criminal Justice. PrOViding 
Defense Services, Standard 5-5.3cmt. (3d ed. 1992). See also A-fodel Code Of Professional 
Responsibility, EC 2-30 (1997); Model Rules Of Professional Conduct Rule 13 cmt. 1 (1997) C A 
lawyer's workload should be controlled so that each matter can be handled adequately."). 



aspirational, but are constltutionally reqUlred to be followed. Relevant portions of the 

substantive requirements of these Guidelmes were also meluded m the record on the contmuance 

request. R. 925-54. 

As the record on the continuance motion showed, almost the entire burden of putting in 

the required pretrial preparation attorney time in ?vIr. Pitchford's case feil to "'[r. Carter, whose 

schedule did not permit him to follow the reqlllrements of these gUidelines and complete the 

extensive investigation into matters relevant to mitigation of sentence in the event the defendant 

is convicted and found eligible to receive the death penalty, even where there are genuine 

defenses to guilt andlor to that eligibility which must also be mvestigated and prepared for 

presentation to the jury. See e.g. Ross v. Slale, 954 So.2d 968, 992-92 ('vliss. 2007). i9 

Affidavits of two experts in the investigation and preparation of death penalty defense, 

one of them a highly experienced Mississippi practitioner, explained in detail exactly how the 

circumstances of defense counsel in the case sub judice prevented lum from fulfilling the 

minimum standards of investigation and preparation he owed y[r Pitchford. R. 1067-85. Mr. 

Carter also, in writing and at the motion hearing on the continuance, described in specific detail 

what he and his team needed to do to prepare for both phases of the trial and why they had not 

been able to do it. R. 867-75, 1045-85, Tr. 35-38. R.E. Tab 4. 

The trial court disregarded, and even disparaged, this unrefuted evidence, often 

interrupting counsel's argument regarding the request to do so. Tr. 38-39, 42-45. R.E. Tab 4. 

" Ray Baum, the local counsel appointed several months before :vrr. Carter was and compensated by 
Grenada County was, according to his Itemized Statement, able to devote less than 71 hours to the case 
prior to tnal, perhaps because the hourly compensation was so low. R. 1253-57. The confhctmg 
obligatIOns of Mr. Carter, were set forth In detaIl in the continuance motion, whIch mcluded a tlmelme 
showing how the ten other cases, nine preexIsting hiS appointment m this one, in which !'v[r. Carter had 
obligatIOns from the time of his appointment affected hiS ability to prepare and supported granting the 
contmuance. R.I047-48. 
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lnstead, the tcal court focused on its own deSIre for speed, ftndmg that (here had already been 

(00 many continuances (all granted pnor [0 \;[1. Carter's imtial appearance m the matter by local 

counsel, and not by :\lr. Carter), Tr. 49-5-1, R.E. Tab 4, and even gomg 50 far as to regard the 

request for time to complete a mitigation investigatlOn as "m effect a concession that there is not 

much chance of him being found irmocent" rather than the process that must precede maktng any 

decisions with respect to strategy or concessions of any kind. Tr. 50. R.E. Tab 4. 20 This was 

error, and renders the denial of the continuance a manifest injustice and a denial of defendant's 

rights to effective assistance of counsel under the Sixth Amendment, and his due process right to 

fundamental fairness and to present the defense of his choice. 2 

The actual adverse effect on the guilt phase, and resulting prejUdice to the Defendant as a 

result of the denial of the continuance comes in the cumulative effect of numerous lesser 

20 Borh rhls Court and the C.S. Supreme Court have made investlgallon before determmmg what evidence 
would or would not be useful in mitIgatlOn the keystone of effectiveness, Rompilla 545 U.S. 374; Ross v. 
State, 954 So.2d 968,992-93; Wiggins, 539 C.S. 510. "vIr. Carter thus appropnately focused his factual 
exphcallon of the need for the continuance on why, for reasons umelated to his or his team's diligence, 
thiS investigatIOn had not yet been completed. Tr. 32-34, Supp. Tt. 25. The trial court, however premised 
ItS ruling on ultimate concluslOns about whether or not the as yet uncompleted investigation would yield 
witnesses that were of benefit to a theory of mltigatlOn, at one point dlsparagmg a potential witness from 
whom he had no other information other than that he had been retained by the defense as a non-credible 
"hired gun." Tt. 38-45, 53. It went so far as to affirmatively findmg opmions of the Mississippi State 
Hospital mental health evaluatlOn regardmg things largely lrtelevant to the actual mitigatlOn theories 
being conSIdered as sufficient for presentatIOn of mitigation, despite the fact that Mr. Carter had 
speCIfically disclosed and was planning to call a psychiatrist who had evaluated "vIr. PItchford for other 
purposes who was gomg to testify to things that the State hospital people could not. Tr. 40-42, R.E. Tab 
4, Supp. Tr. 19-20: 27; 30-31; 34. 

21 The United States Supreme Court has observed that "a myopIc inSIstence upon eXpedltlOUSneSs III the 
face of a Justlfiable request for delay can render the right to defend with counsel an empty formality." 
Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (citmg Chandler v. Fretag, 348 US. 3(1954). The "dental 
of a motion for continuance is fundamentally unfair when It results m a dental of a defendant's constitu­
tional rights." Wade v. Armontrout, 798 F.2d 304,307 (8th CiL 1986). See also Bennett v. Scroggy, 793 
F.ld 772,774 (6" Cir. 1986) citing, inter alia. Washington v. Texas, 388 L.S. 14, 19 (1967) (relying on 
the sixth amendment and due process of law). tv'iLva v United States, 352 US. 385 (l957). See also 
lHorris v. Slappy, 46l U.S. 1, 11 (1983) ("an umeasoning and arbitrary 'mslstence upon expeditIOusness 
in the face of a Justifiable request for delay' vwlates the right to the assistance of counsel"). 
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weaknesses that an attorney would not have if he had not been required by erroneous trial court 

rulings to make hobson's choices about how to allocate hls preparatlon. See "'[oore v. iohnso", 

194 F.3d 586, 619-20 (5th Cif. (999) (addressing cumulative effect in context of attorney-caused 

errors at trial). 

Because these weaknesses are product of trial court error in denying the defendant's 

counsel the reqUlred time to prepare, they cannot be deemed informed strategic decisions that 

would vitiate a finding of ineffectiveness if their genesis were soley with counseL Strickland v. 

Washington, 466 U.s. 668 (l984). Any "strategy' that may have entered into these decisions 

was generated in a context where the lack of time to complete investigation and preparation was 

created by the trial court's erroneous refusal to accord that time, and to the extent it prejudiced 

the defendant, requires reversaL Edge v. State, 393 So.2d 1337, 1342 (\-[iss.1981); Thornton v 

Stare, 369 So.2d 505, 506 (Miss. (979); Lambert v. Stale, 654 So.2d 17 (\-[iss. (995). Some non­

exclusive examples illustrate the problem. 

Despite having announced ready prior to the commencement of jury selection at 9:00 

a,m. the first day of trial, Mr. Carter had to inform the court that he was not fully prepared to 

begm his opening at 5:00 p.m. that day and renewed his motion for continuance. The trial court 

did not accord that announcement the courtesy (or possibly the constitutionally mandated 

deference to a defense attorney's announcement of his inability to proceed at a particular time, 

Edge, 393 So. 2d at [342) of recessing the case till the next morning, even though it would have 

added no more than 20 minutes to the next day's proceedings. Tf. 337 , 339. This was in fact one 

of many times the trial court refused to give defense counsel small accomodations requested in 
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order to deal with the exigenc1es that the demal of the cominuance had placed them under. ~2 

_-\nother toll of the denial of cominuance was evident at the gUllt-phase JUry mstruction 

conference. Towards the start of that conference, defense counsel was forced to admit that 

because of the time pressure the court had put him under, he might have tIled dupl1cate 

instructions on some points, but "I can't say my mind is working well enough to know." Tf. 594. 

Instead of working with him in light of what had to have been a painful admission, however. the 

trial court became increasingly annoyed and pressuring Tr. 604-05. Vihen the defense requested 

time to respond to a state's instruction about to be hastily drafted, the trial court unleashed an 

unnecessary torrent of chastisement on him for having not been sufficiently diligent to avoid 

duplicated or miscaptioned instruction. T r. 611-12. 

Pertormance by defense counsel was also evidently affected during testimony. 'vVhen 

questioning his wimesses, the prosecutor made egregioLls use of leading questions to "coach" the 

snitches and the co-participants in a separately indicted conspiracy case into testifying to his 

satisfaction and to make sure and to present the defendant's statements in a way that elided the 

information from them that the jury needed to assess whether defendant's degree of participation 

in the crime itself Very few objections to this were made by the defendant, and those that were 

either overruled summarily or simply ignored. Tf. 502-09; 522-25, 530-31; 564 -66, 571-73. 

" THE COURT: [ don't know with Mr. Carter havmg had this case for almost a year why he can't be 
ready for opening statements on the day that the trial is scheduled to commence. So [ don't find that 
motion m the least bit to be well taken. And we will have opening statements, and that wtll be all we wtll 
do unltl we resume in the morning." Tr. 339. Actually, :VIr. Carter had only been appomted and entered 
h1s appearance in the matter sub judice m June, 2005, somewhat less than 8 months earlier. Other defense 
requests for even a few minutes to gather counsel's thoughts and comply WIth the mal court's requests 
were simIlarly rejected. See, e.g. Tr. 581 (break at lUO before commencmg defense case) 590, 610 
(giving only 5 minutes during mstrucllon conference to review case found by court over lunch hour on 
which court was relymg to refuse prevlOusly granted lnStructlOns; another 5 prepare msrruction to meet 
one hastily prepared by the State), 704-05 (accordmg only \0 of 15 minutes requested to detennine final 
order and content of mitlgatlOn test1mony) 
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duplicated or miscaptioned instruction. Tf. 611-12. 
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order and content of mltigation testlmony) 



The impediment to preparation of [he penalty phase by the lack of a cominuance was 

even more extreme. Because of the short tIme frame, no witnesses from :'vIr Pitchford's paternal 

famdy in California were able to be interviewed to possibly testify from a more detached 

perspective than local family members and add to the jury's understanding of who that father 

was, and why his death was of such sigmficance to Terry. Tr 3:-38. 23 

The most significant restriction, however, was the inability to present the mental health 

testimony needed to explain the dynamics of that relationship, as well as other physical and 

psychological traumas operating on Terry during the nine years between his father's death and 

the murder of which the jury had just convicted him. TT. 40-42, Supp. TT. 19-20; 27; 30-31; 33-

Failure to fully investigate and develop such evidence where its presentation is warranted 

is clearly ineffectiveness in a capital case, whether it is failure of the lawyer to know to do it or 

a f the trial court in giving a lawyer who does know how to do it the time necessary to do so. See 

13 Contrary to the trial court's dmIDssive assumptions that thelT lack of connectIOn with 'vIr. Pitchford 
would make them irrelevant, Tr. 38-39, they could offer inSight into who their father was from a more 
objective point of view than people who were emotionally mvested in Terry, his mother and hiS full 
Siblings in Mississippi, who did testify, but who were more subject to Impeachment because of that 
emotIOnal mvestrnent. Tr. 695-720. Although some teachers who were familiar with Terry's father's 
presence in Terry's life before hiS death were able to testify from a slightly more objective perspective, 
they were not able to share the emotional realiues of what the man was like from a son or daughter's 
perspective. Tr. 67 3-85. 

" Mr. Pitchford had been examined by Dr. Rahn K. Bailey regarding how these Issues had affected him 
psychologically, and the doctor provided a prelimmary report contammg mformation which the defense 
would have presented to the jury if Dr. Bailey had been available to testify, Supp. Tt. 30-31, 33-34. 
However, because the report from the exammatlOn at the state hospital whose shortconungs Dr. Bailey 
was needed to supplement was not available until February 2, 2006, Dr. Bailey had had to make a very 
hasty visit to MississippI the week before the trial to do his exanunation of the defendant. The exigenCies 
of that trip prevented putting him under subpoena. Supp. Tr. 27, 33-34. Nor, even if nor could any 
subpoena issued that recently have trumped any pre-existmg subpoenas to which Dr. Bailey was already 
subject m other courts, which is what ulumately prevented his appearance at the trial. (See Argument II 
8.. mfra). 
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Wiggms, 539 LS at 523-25; Ross 954 So,2d at lO06. 

"-'Ioreover, the too-short time frame that the trial court had erroneously placed on the 

defense also forced defense counsel to focus more narrowly than he should have done, and to 

tradeoffs in what he could and couid not attend to that he would not have had to make had he 

been accorded the time he needed to fully prepare, particularly in dealing with the unavaiblility 

of his penalty phase expert. Supp. Tf. 29, 31, 3425 Agam, because these errors in strategy or 

perforrnace were forced upon counsel by the rulings of the trial coun, they do not vitiate the 

inetTectiveness that resulted. Because those rulmgs worked a manifest injustice on the defendant, 

the conviction and sentence must be reversed. Ungar v. Sarafite, 376 L'.S. 575, 589 (1964); 

,',;{orris v. Slappy, 461 U.S. 1, 11 (1983); Lamberr v. State, 654 So.2d 17 (:Vliss 1995). 

B. The Trial Court Erred In Failing To Grant A Delay Of The Sentencing Proceedings to 
Permit a ;Vecessarv illfitigation Witness to Be Present to Testify 

Although there was no express request for a continuance made at the time, Supp. T r 61, 

the record clearly establishes that after court recessed for the day on February 8, 2006, the trial 

court was made fully aware that the Defendant desired to present the testimony of Dr. Rahn 

Bailey in support of its mitigation at the penalty phase and that he would be unavailable on 

February 9, 2006 due to an obligation in another court that day that would not be released from 

that subpoena by the judge of that court. Supp. Tf. 39-40,61. Despite that the conflict was not 

likely to last beyond the single day, the trial coun nonetheless ordered that the penalty phase 

15 Q. And why on the mornmg, on the record, dld you not 
seek a continuance? 
A. [Mr. Carter]:Because I dld not beheve I would get one. And the second phase of these 
trials is real important. It takes a toll On me. And I must admit that in the second phase, I 
mlght even have tunnel V1SlOn. I might be zeroed m on callmg witnesses and, and what I 
plan to ask them and not much else going on around me hke to get much attentlOn from 
me I hate to say. 

Supp Tr 31. 
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commence on the day the witneSS was unavailable, and In fact proceeded on that day. 

Because this decision caused prejudice to .'vIr. Pitchford's penalty phase defense, It was 

plain error for the trial court Poot to recess the proceedings in the instant matter to permit Dr. 

Bailey to be available to testify. Porter" State, 732 So.2d 899, 902-05 (.'vIiss.1999) (vlOlations 

of fundamental rights are also subject to plain error review); Grubb Ii. Swte, 584 So.2d 786, 789 

(MISS. 1991) (plain error will allow an appellate court to address an issue not raised at trial if the 

record shows that error did occur and the substantive rights of the accused were violated). In a 

capital case such review may be undertaken even if it would not be appropriate where the death 

penalty is not involved. Flowers J, 773 So 2d at 326. 

In this case, the harm was extreme. Dr. Bailey was the only witness who could address 

the issues he did. Tr. 30. His testimony was about matters not addressed in the hastily done 

examination by the Mississippi State Hospital ("'vVhitfield") which had been ordered in 

September 2005, but not done until January 2006, or reported on till January 26, less than two 

weeks before the trial setting. R. 1023 25 Dr. Bailey, on the other hand, focussed his evaluation 

" The charge to vlihltfield m September 2005, when the order was entered, was to examme Mr. 
Pitchford on issues of competency, sanity and abIlity to waive his constitutional nghts pertinent 
to the guilt phase, and to make findmgs on only three mitigation- relevant issues: 

to be tested to determine whether or not he IS considered retarded under the standards set 
forth by the Atkins case and to determine any miugatmg cIrcumstances; especially 
whether the offense WIth which the defendant IS charged was committed whlle he was 
under the ml1uence of extreme mental or emotional disturbance; and whether hiS capacity 
to appreciate the cnmmaltty of hiS conduct or to conform his conduct to the reqUIrements 
of the law was substantlally Impaired. 

R. 17 7-78 (Order for Psych,atnc ExaminatlOn); R. 1023-H (\vllttfield Report). By the time the 
exammation was conducted, the mltlgation investigation that had been done over those four 
months mdlcated that the Items evaluated by Whitfield would ltkely not be components of an 
effective mitigation strategy. The State hospital also made findings related to those Irrelevant 
matters that might, nonetheless, be employed by the State agamst him. All this was made knO'NTI 

to the trial court dunng the dlscusslOn of the pretrial motlOn for connnuance. Tr. 42-43. 
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on non-statutory mitlgation factors that had been noted m passing by the doctors at Whnlield, but 

which they had not investigated or made specific findings on how these things had affected '"If. 

Pitchford; nor would they have been expected to do 50, since that was not part of the order upon 

which they acted. T 

In light of this, the defense, having been denied the time it requested to complete a full 

forensic mental re-evaluation in light of the infonnation in the W11.1ttield report and time to 

complete investigation that would pennit this to happen, nonetheless went forward and retained 

the expert to do as much of the reevaluation as he could on the areas identilied but not evaluated 

by Whitfield. vVhen he was unavailable, there was no one who could present the testimony he 

did. Tr. 722-23; Supp. Tr. 30-31, 33_34. 23 

A defendant has the right to present expert testimony in support of his case. He is not 

limited to using the same experts as are available to the State if he wishes to address a subject 

matter the other experts cannot offer the testimony supportive of his theory of defense. 

,- The report from \Vhttfield also Identlfied certain areas of "non-statutory mitigatIOn" that were more 
likely to be relevant, mcludmg a "history of head m)uries," the relationship between tvlr. Pitchford and hiS 
deceased father, and reported substance abuse and violence Issues with the stepfather who had replaced 
him. R. 1025. Supp. Tr. 33. ,,"0 further evaluation or expert opmion was, however, offered regarding 
why or how any of these reported factors affected [vir. Pitchford or related to hiS life history. R. 177-78. 
Dr. BaIley on the other hand had been retained speCifically to follow through With these things. Supp. T r. 
30-31,33-3el 

" On February 8, the trial court announced it would be proceedmg wuh the penalty phase the next day. 
The record in open court on February 9 established that Dr. Bailey remamed unavailable and was the only 
mental health expert that the defendant wished to call. Tr. 722-23. The trial Judge recalled an off-record 
conversallon earlier that day in which the defense had said that It were not going to call Dr. Bailey, Tr. 
43. Defense counsel had no recollectIOn of discussing the matter off record at all other than the mght 
before, but renerated that he did not call Dr. Bailey or pursue anY1hmg further regardmg him on February 
9 because of hiS belief that the decision of the tnal court the evenmg before not to delay the penalty 
phase was a final deCISIOn that he would have to work around, and the "tunnel vision" ofprepanng the 
wimesses he did have. Tr. 31. 
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Richardson v. Stare, 76~ SO.2d 195. 199 ('vliss. 2000) (finding that defendam IS emitled [0 have 

testmg done where there forensic testing by [he defense "could sigmlicamly aid [he defense") 

See also Hamson v. Stare. 635 So.2d 894,900-02 (:'vliss. 1994) (reversing because defense not 

accorded right to obtain expert odontologist or pathologist to meet testimony by prosecution's 

experts in those fields; fact that state's experts testimony was adverse to the defense sufficient to 

require allowing such assistance); Polk v. Stare, 612 So.2d 381, 393-94 (Miss. 1992 ) (right to 

obtain independent analysis ofD:">iA results implIcating the defendant in the crime). I,\ihere time 

to obtain and present this evidence is required. it must be accorded to the defendant. Jenkins v. 

State, 607 So.2d 1171, 1178 (Miss. 1992) (citing Acevedo v. Scate, 467 So.2d 210,224 (Miss. 

1985) and West v. State, 553 So.2d 8 (::Vliss. 1989) and reversing for failure to grant a 

continuance where defense counsel announced that "he was not prepared to meet the expert 

testimony that would be presented by these witnesses" ). 

It is not optional for the defense to develop and, where the evidence is useful, present this 

sort of mitigation testimony in a capital case where in the informed strategic judgment of the 

defense it would be useful to do so, as was done in the instant case by retaining Dr. Bailey. See 

Wiggins, 539 U.S. at 523-25; Ross, 954 So.2d at 1006. Hence, the trial court's decision not to 

accommodate the availability of Dr. Bailey, he only expert witness who could present the 

necessary evidence was plain error that must be corrected by this Court. Flowers v. State, 842 

So.2d 531 ('vliss. 2003) (Flowers If) (citing heightened scrutiny standard and reversing 

conviction for numerous culpability phase errors, including some reviewed under plain error 

standard). 
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1I] PROSECCTORl\L :V[lSCOi\DlCT .~"D THE T:u.\L COl~T'S F~iLlRE To ClM [T DE?fZi\E::J 

DEFE"1H'iT OF HIS CO\iSTTTlHO'i.\1.. RiGHTS. 

Prosecutorial ffilsconduct violates a criminal Defendant's rights under the Fifth, Sixth, 

Eighth and Fourteenth Amendments to Cnited States Constirution and Article 3, §§ P. 26, and 28 

of the 'vlississippi Constirution, Berger v. Cnlled Scares, 295 CS. 78 (1935). vVhere it prejudices 

the outcome of the case, it requires reversal of any conviction obtained. See Brown v. State, 986 

So.2d 270 (Miss. 2008); State v. Flowers, 842 So. 2d 531,538 ('vliss. 2003) ("Flowers IF'); State v. 

Flowers, 773 So 2d 309, 31 7 (:V[iss. 2000) ("Flowers I"); Gnffin v. State, 55 7 So.2d 542, 552-53 

(:Vliss. 1990); Hickson v. State, 472 So.2d 379,384 (';[iss. 1985) 

Secure in his belief that "[ w]e have dealt with the Court long enough that we pretty well 

attticipate what the Court is going to let us do," Tf. 56, the prosecution obtained the conviction and 

condemnation to death of Terry Pitchford by doing a great many things that the Constirution of the 

United States, and this Court, do not in fact or law permit him to do. 

In the instant case, these included knowingly violating the rules of evidence to present 

inadffilssible or misleading evidence for the purpose of enflaming the jury, and making improper 

appeals to the jury at both phases of the triaL See e.g. Flowers J, 773 So 2d at 326; Brown 986 

So.2d at 276-77 (agreeing that when such arguments are made, it can become the responsibility of 

the trial judge to step in and remedy it him or herself even without an objection from the defense) 

(citing Gray v State, 48 7 So.2d 1304, 1312 (Miss. 1986); Griffin v. Stare, 292 So.2d 159, 163 

(Miss. 1974)). 

To the extent that there were not contemporaneous objections, the offenses were brought to 

the trial court's attention by way of Motion for 0iew Trial R. 1249-52, 1261-63; Supp. R, 2 1251 

(A) and (B), 1263 (A), (B), (C), which preserves at least the argument errors for review. Ahmad 
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v Sla!e. 603 So. 2d 843. 84 ~ ('v[iss 1992) 'v[oreover. the conduct was hannful enough that plain 

error review is warranted here. Flowers J, 773 So 2d at 326, Mlckeli v Slate, 735 So 2d 1031. 

1035 (:VIiss. 1999). 

Prosecutorial Misconduct -Culpability Phase 

Taking full advantage of the tact that defense counsel were sull playing catch-up in 

preparation due to the denial of the continuance, the prosecution engaged in several klnds of 

mIsconduct while examining witnesses in the guilt phase. [t used egregious leading or near leading 

of its own witnesses; such objections to this practice as were interposed were overruled or ignored 

by the trial court. Tr. 379,390-92,415-18,453, :173, 530, 565. [t led its experts in order to elicit 

opinions that would not otherwise have been obtained, and some of which were improper. See. e.g., 

Tr. 415-17,400-01, :Ill (Dr. Hayne); 543 (CSI Claire ~ethery). It coached its informant and co­

participant witnesses not only with such questions but also by feeding them additional information 

to bolster their shaky credibility, See, e.g. Tr. 530,522-25,531 (co-participant Quincy Bullins); 564-

65, 567 (informant Dantron Mitchell); 430, 447-48 (informant James Hathcock), 453-54 (co­

participant DeMarcus Westmoreland). It did similar things with other witnesses who departed in 

any way from what was obviously the scripted version of events the prosecutor wanted to argue to 

the jury. See, e.g 376,378-79, 390-92; 473. 

It moved from merely leading into the realm of having the prosecutor being, effectively, the 

person offering the testimony, during its examination of the ot1icers who took statements from the 

defendant. Tr. 502-510; 570-576. Faced as it was with six different statements from a tearful, 

frightened defendant, who at no time, even when inculpating himself, ever offered any support for 

the State's theory that he had fired the fatal shots, the prosecutor did not content himself with letting 

the officers recount what was said by the defendant. Instead, he interjected his summary of what the 
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statemems said, including things which had not acrually been sald til the statement as if' they had 

been. See. e.g. Tr. 502, 505, 50'7,08, 509, 57 1, 573. 

The arguments by the State [0 the jury rested in large part on tacts not ill evidence, or on 

inferences and imp lications too attenuated from what facts were in evidence to be proper. This is 

reversible error when those statements are prejudicial, and can be reviewed as a matter of plam 

error. Flowers J, 773 So.2d at 329-30. See also Randall, State, 806 So.2d 185,212-1-1 ('vliss.2001) 

(reversing and remanding for new trial in death penalty appeal partly because the prosecutor 

attempted [0 infer guilt from the sudden absence of gunpowder tesidue when absence of gunpowder 

residue was not in evidence); Sheppard v. Stale, 777 So.2d 659, 661 (Miss. 2000) (reversing 

conviction); West v. State, 485 So.2d 681, 689-90 (1985) (reversing and remanding for new trial in 

death penalty appeal partly because the prosecutor inappropriately implied in closing argument the 

defendant had threatened teenaged wimesses); Augustine v. State, 201 Miss. 277, 28 So.2d 243, 

244-47 (1946) (reversing and remanding for new trial partly because the prosecutor made references 

to facts not on the record, including, but not limited to, references to a gun used to commit the crime 

when there was no evidence of a gun on the record). 

The most egregious misconduct occurred in the final closing, where there were two separate 

uses of facts not in evidence to persuade the jury that Pitchford fired the fatal shots. First, 

attempting to bolster the shaky credibility of Quincy Bullins, who claimed that he had attempted a 

robbery a week earlier at the behest ofl'vk Pitchford with 22 pistol furnished by him, the prosecutor 

argued that the detective in charge of the investigation had testified that Mr. Bullins had voluntarily 

turned himself in the morning of the murder in order to admit his participation in the earlier attempt. 

1r.648. In fact, the officer stated only that he had "talked to" Quincy Bullins that morning in 

company with the two men who had prevented him from completing his own robbery, expressly 
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wIthout suggestmg how he came to interview him, but suggesting, if an:;thing. [hat Bullins' 

attendance W1S affirmanvely involuntary. Tf. +82, 512. This argument clearly o"erstepped an~ 

nght [Q argue inferences and was well into the territory of extra-record, and likely non-eXIstent, 

- '9 tacts. -

The prosecutor further improperly argued as follows: 

[In 1 two different statements [Pitchtord] admitted that him and Eric went in [he 
store. They robbed i'vlr. Britt, and they killed lull. They both shot him. It doesn't 
matter which one shot with which gun. That hasn't got anything to do with tlus case. 
I think because It was hiS 22. he probably had tI but thac doesn't matter. All we have 
got to prove is that they went in that store together to rob it and they killed him. 

Tf. 649. This argument is improper for several reasons. First, it contains a statement LUlsupported 

by the evidence. at least as that evidence was otherwise being argued. The assertion that i'vlr. 

Pitchford "probably" had the 22 that fired the lethal shot has absolutely no evidentiary basis as long 

as the State is also asserting that there were two people involved in the shooting, as its argument to 

this jury, and its indictment of a second person for this crime, clearly establish. The only evidence 

concerning who had what gun LUlder that scenario is Pitchford's statement that the co-indictee in 

that crime had it T f. 573. )0 

Second, the argument does not even purport to be based on evidence, but is based on the 

" Quincy's testimony establishes wIthout contradlchon that that far from "o'Nmng up" voluntarily to police 
that he had tried to rob the store the previous week, Qumcy was "reluctant" to adrrut hIS involvement. Tf. 
528. He went to the pollce only after two people who saw him en route to rob the store the week before and 
thwarted the earlier attempt forced lum to do so by going there themselves to tell what they had seen. Tr. 525, 
627. These men Identified only Quincy as a robber. Tf. 583-88. Far from coming for.ward as a repentant 
wrongdoer trying to come clean, Qumcy came forward only because he was implIcated by third partIes, and 
successfully prevented his own arrest for the November 7 murder by claiming PItchford was the force belund 
the October attempt, not lumself. 

30 The only eVIdence from which an mference could be drawn that PItchford personally Wielded the 22 was a 
statement from infunnant Damron Mitchell that at one point Pltchford told lum he did It alone. That. 
however, IS not the theory bemg argued here by the State. Tf. 565-66 
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prosecutor", personal oplllion which, in this instance has lhe etTect orbeing an improper "vouching" 

for olhe[\l;tse exceedmgly incredible ,nitch witnesses. Griffin v. SWle, 557 So. ld 5-12. 552 ("[iss. 

! 990). This not only affected the verdict on guilt, it was laying the groundwork tar sirnilar 

arguments at the penalty phase, [hough they are based on equally facrually uncertam grounds. 

There, the Eighth Amendment comes into play, as does "the elemental due process reqUIrement that 

a defendant not be sentenced to death 'on the basts of information which he [or she: had no 

opportunity to deny or explain. ", Skipper v. Soulh Caro/ma, 476 U.S 1, 7 n. 1 (1986). 

The State also stepped outside the bounds of the evidence when it argued, in its opening 

closing argument, that "the gun that you saw .... that was 'VII. Britt's gun .... And Officer Conley 

found Ihat gun in Terry Pitchford's car the same day of the murder." Tr. 628. This was simply 

unsupported by the evidence. The firearms expert testified that some of the shells found on the floor 

of the store were fired from the gun found in Pllchford's car, which could have been fired at any 

time during the decedent's ownership of the gun, but that the pellets and wad found on the 

decedent's person were only "consistent with" a gun of that caliber loaded with shot pellets Tr. 

552,560-6! 

The prejudice of each these fact arguments is self:'evident. The only gun connected with 

['vJ:r. Pitchford is the 38, and the prosecutor's opening argument exaggerates that connection. The 

statements in the final closing exaggerate the defendants connection to the fatal bullets that came 

from the .22. There was no forensic connection to defendant for that gun. Without the improper 

argument by the prosecutor here the case for intent would be much weaker. To permit argument of 

this as a fact has "the natural and probable effece of the improper argument [and] creale[ d] unjust 

prejudice against the accused so as to result in a decision influenced by the prejudice so created." 

Sheppard v. State, 777 So. 2d 659,661 (Mi5s.2001) (citing Ormond v. State, 599 So. 2d 95l, 96l 
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(\[iss.1992)). Together, they are mcurablv preJudiCial. Forresr v. Stare, 335 So ld 900, 903 

(\[[ss. 197 6) (reversmg for cumulauve etTect of otherwise indlvidual" harmless misconduct by 

prosecution in closing argumem). 

The prosecutor coupled these arguments without factual support with mherently 

mflammatory and lmpermissible exhortations to the jury, speculating, over defendant's 

improperly overruled objection, that merely because of the time the body was discovered, "we 

could have had two more dead people" and offering his opinion that Mr. Pitchford was "as close 

to a habitual liar as I have ever seen" Tf 649. The first clearly appeals, with no evidentiary 

support, to jurors to find My. Pitchford guilty on the basis of harm to people against whom the 

purported crime was not committed, including by extension themselves. It is therefore an 

improper attempt to incite prejudice and fear Sheppard v. State, 777 So. 2d at 661. It also does 

much the same harm that a "send a message" or "protect the community" argument does, and is 

equally improper. Brown v Stare, 986 So.2d at 275. See also Wesr, 485 SO.2d at 689-90. 3
\ 

The "habitual liar" argument is not only an improper personal opinion on veracity, 

Griffin, 557 So. 2d at 552, it also improperly treats the prior crimes evidence as going to general 

character of the defendant, and did so only after the State had successfully had language 

instructing the jury about how to consider evidence of bad character removed from the 

instructions on the grounds that there was no evidence of that sort in the case. Tf. 608-10. Also, 

to the extent this argument comments on purported unexplained inconsistencies in the statements 

given by Pitchford, it is also an indirect comment on:'vIr. Pitchford's failure to testify, and violates 

3! To the extent that this argument remained III the Jury' 5 mmd at sentencmg, It also IS an appeal to the 
Juri to find the aggravatmg factor of creatmg fisk of harm to many people, MISS. Code Ann. § 99-19-
10 1 (5)(c), on which It had not been instructed, and which the evidence m the instant matter clearly dId not 
support their considering. Simmons v. Srate, 805 So.2d 452 (PIliss. 200 1). 
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the fifth Amendment. See West, 485 So. 2d at 627-88. See also Emery" SlJte, 869 SO.2d 405 

(?v[iss. 2004) (reversing wh.ere, although defendant test iii ed, prosecution made several comments 

during examination and in closing regarding his failure to give a statement after being 

'vltrandlzed.) These improper arguments, individually and certainly wh.en looked at collectively, 

require reversal here. Forrest v. State, 335 So. 2d 900,903 (Miss, 197 6). 

Prosecutorial ,\!lisconduct - Penalty Phase 

At the penalty phase, not only did the seeds planted by rhe misconduct at the guilt phase 

bear fruit, independent misconduct occurred as welL ill examining witnesses the State 

persistently violated the long established rule, reiterated in Flowers [, 773 So 2d at 330-31 that 

"(al prosecutor is prohibited from 'insinuating criminal conduct which is unsupported by any 

proof" Smith v. State, 457 So.2d 327, 334 (Miss,1984) (citing Stewart v. State, 263 So,2d 754 

(\<1iss.1972); Tobias v. State, 472 SO.2d 398, 400 (?vliss,1985». 

Without giving the required advance norice for the introduction of prior bad act evidence 

required by Miss. R. Evid, 404(b), and without offering any testimony to support its factual 

accuracy, the State queried Defendant's mother and sister (the latter over defendant's objection, 

T f. 709-10) about specific incidents of misconduct by rhe defendant as a child and youth, 

including a two purported expUlsions from middle school in th or 8:h grade, Tf. 709-10; 7l8-19, 

[t did not. however, offer any testimony of its own to establish that this misconduct happened, 32 

This was clearly inadmissible and prejudicial evidence used improperly by the prosecutor, and, 

as with similar efforts in Flowers I, requires reversal here. 

32 Neither witness opened the door to these questions, Each had tesntied about Pitchford's distress at rhe 
death of his father and rhe fact rhar he did not do well in school afterwards. Mrs. Jackson, rhe mother, 
testified only that the Defendant had received no amellOrative counselmg for his gnef Ms. Dorsey, the 
Sister, testified only thar she picked rum up from elementary school 3 or 4 times after hiS father's death 
and he had gotten m trouble there. 
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In a similar vein, Dommique Hogan, the mother of the defendant's 22 month old son 

DeTerrius, testlfied at the penalty phase concerning the Defendant's relationship with their child. 

She was not asked anything about how Defendant treated her or the nature of their personal 

relationship other than as a predicate to their being co-parents of the child. Tr. 685-8 7 

Nonetheless, the State asked her if she and the defendant had been doing "a lot of fighting," Tf. 

688 and whether "ya'lI were going with other people at that time." The defendant objected to 

on grounds of relevance and of the absence of factual basis, and as improper character 

impeaclunent of the witness. The court permitted the questions. Tr. 689-92. The only basis cited 

for asking the questions was alleged interviews of Mr. Pitchford by doctors at the State Hospital 

and by the defense expert, Dr. Bailey. Tf. 690. Flowers I requires more than a mere basis to ask 

the question. It requires admissible testimony to establish the truth of the implications. 773 So 

2d at 330-31. 

In the instant matter, there could be no such testimony. :VIr. Pitchford could not, of 

course, be called by the state to testify at all. The doctors, whose evaluations were clearly being 

done for testimonial purposes, would be testifying only to hearsay if they were called. Although 

these statements are arguably admissible hearsay in other contexts, admitting this against Mr. 

Pitchford would violate his Sixth Amendment rights. Crawford v. Washington, 541 U.S. 36 

(2004) (overruling precedent that permitted reliable hearsay admissible under established hearsay 

exceptions to come in despite the Confrontation Clause) DavIs v. Washington, 547 U.S. 813 

(2006) (defining investigative statements taken in anticipation of use in prosecution to be 

"testimonial" and therefore subject to exclusion under Crawford). In any event, the State made 

no effort to call these witnesses, though at least the doctors from the State Hospital were present 

and available to testify. Tr. 722-23. 
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The other Objectionable question from the prosecutlOn came during Mr. Evans' cross-

examination of 'vIr. Pitchford's sister Veronica: 

Q l'iow, you said it was hard on hIm because his daddy only had about a month 
before he died. 
A. Yeah. Yes. Yes. 
Q. Okay. At least he did have a month, didn't he0 

A. Yes, he did. 
Q. That is better than somebody just being murdered and their family not-
lVlR. CARTER: Your Honor, that is absolutely improper question and he knows 
it. 
THE COL"R T: ['11 overrule the objection. 

*** 
Q. (By Mr. Evans:) Him having about a month before his daddy died is a lot 
better than a family that doesn't have any tIme, that family member is just shot 
down and murdered. isn't it.? 
A. [agree. 

Tr. 711-12 (emphasis supplied). This Court has repeatedly made it clear that such inflammatory 

questions are improper. 

Prosecutors are not permitted to use tactics which are inflammatory, highly 
prejudicial, or reasonably calculated to unduly influence the jury. Hiter v. State, 
660 So.2d 961, 966 (Miss. 1995). The standard of review that appellate courts 
must apply to lawyer misconduct during opening statements or closing arguments 
is whether the natural and probable effect of the improper argument is to create 
unjust prejudice against the accused so as to result in a decision influenced by the 
prejudice so created. Ormond v. State, 599 So.2d 951,961 (Miss.1992). 

Sheppard, 777 So. 2d at 661-62. See also Ross v. State, 954 So.2d 968, 1001 (Miss.2007) 

Verdicts obtained with this kind of argument cannot stand, Fuselier v. State, 468 So.2d 45, 53 

(Nliss.1985). 

There can be no doubt in the instant case that these questions had an inflammatory effect. 

An outburst from the audience ensued as soon as the question was asked and the objection to it 

made, and the trial court's tepid admonition to the audience afterwards served only to underscore 

the prejudicial nature of the inquiry. Tr. 711-12. See West, 485 So. 2d at 688 (noting that 

remedial efforts can often "call attention to and enlarge" prejudicial or inflammatory 
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prosecutonal beha,·ior). 

In its closing at the penalty phase, the State was equally egregIOUS. The only two 

aggravating circumstances the jury was instructed to consider were that the death occurred in the 

course of a robbery for pecuniary gain and that the crime was committed to avoid arrest or 

facilitate escape. R. 2006. Nonetheless the State argued in its final closing as if the jury were 

also to consider the "heinous atrocious and cruel" aggravator, Miss. Code Ann. § 99-19-101 (5)(h), 

by claiming that 

Y'all saw the autopsy photographs. There is not much of a place that you could 
touch on his body that didn't have some gunshot wound to it Brutal. This is the 
ultimate crime. This is the type of crime that the death penalty is for. This is the 
type of person the death penalty is for, somebody that could commit a crime like 
that 33 

Tr. 804. Even where this aggravator is permitted to be considered, a very specific limiting 

instruction is required if its use is to pass Eighth Amendment muster. Clemons v. :vlississippi, 

494 US. 738 (1990). Knox v. State, 805 So.2d 527, 533 (Miss.2002). Here, the state through its 

misconduct incited the jury consider this aggravator not only without such an instruction, but 

also without sufficient evidence to support its being given in the first place. West v. State, 725 

So.2d 872 (Miss. 1998), Taylor v. Stale. 672 So.2d 1246 (Miss. 1996). 

The State also, over the objection of the defendant and its erroneous denial by the court, 

J3 Admission of even gruesome autopsy photographs is pennitted as long as the photos are probative of a 
fact properly m issue .. Their admisslOn is reviewed on appeal for abuse of dlscretlOn. However, there 1S a 
concomitant responsibility for the State not to use the photos so adm1tted for any tmproper purpose. See 
Manix v. State, 895 So.2d 167, 178 (MISS. 2005) ("(W]e have often allowed gruesome photos, includmg 
photos aner autopsies, with warnings to the prosecution and the trial court to guard against excess. 
Walker v. Siale, 740 So.2d 873, 880-88 (Miss. 1999); Manning v. State, 735 So.ld 323, 342 (MISS. 1999); 
Jordan v State, 728 So.Zd 1088, 1093 (Miss.1998)"). In the case sub judice the defendant objected to 
enlarged and numerous autopsy photos bemg introduced, both by way of pretnal motion and at trial. Tr. 
62,406-07. The trial court ruled them probative ro the testimony of the pathologist, Tt. 407-08, and to 
the tirearrns expert Tt. 553-4. Though this may not have been an abuse of discretion standing alone, the 
exceSS1Ve and improper use to which they ended up being put m this improper and inflammatory eV1dence 
is not wlthin that scope, so thiS abuse of these documents retroactively renders theIr admission improper. 
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Ir 799, made improper "in the bo.x·' arguments to condemned by this Court in Stringer v. Slate, . 

500 So.2d 928, 938-39 (:VIiss. 1986) Citing the jurors representations in voir dire that they could 

consider the death penalty as the reason they were on the jury, the State argued that "[yJ 'all know 

whai you are here for. The law is clear in this state. The death penalty is an appropriate 

punishment." Tr. 799. It followed that with" lilt would make y'all's decision easy if you just 

said well, we will just go ahead and sentence him to life. But that is not your Job. Your job is to 

go through the inSlructions and give him the appropriale sentence for what he did. " I r. 804. 

(emphasis supplied). By these arguments, the jury was improperly told by the prosecutor that it 

was in the box to give Mr. Pitchford the death penalty. This was done in the final closing, where 

no response was possible. Thus, even had the defendant wished to take the risk of attempting to 

rebut this by counter-argument he could not have done so. See West. 485 So. 2d at 688. The 

sen tenc e that ensued must be reversed. 

In addition, in support of the jury making the statutory Enmund mens rea finding, the 

prosecution's opening closing expressly alluded to the improper arguments of Mr. Evans at the 

guilt phase. With that support, it repeated its arguments, unsupported by any fireanns evidence at 

all. or by any other evidence consistent with the State's theory of the case being argued, that the 

Defendant was wielding the 22 caliber gun which discharged the fatal bullets, but also argued 

that the use of force by the companion meant that Mr. Pitchford killed, intended to kill, 

•• attempted to kill or contemplated that lethal force would be used. Tr. 773-4. ' 

14 Me. Hill (dlscussmg the statutory Enmund findmgs required by the verdIct fonn): 'The first one is that 
the defendant actually lolled Ruben Britt. Remember, Me. Britt was shot w!lh what" He was shot with at 
22 cabber pistol. Vihat lond of pistol did Defendant Have" He had a 22 cabber pistol. Was it an 
automatlc: Yes it was. Did it leave traces" Yes It dId. .. So did the defendant actually loll him" Those 
22 rounds actually lolled rum. And that was the defendant's gun. I submit to you that it IS what the proof 
shows, that It was the defendant's gun that lolled him." Tr. 773 
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Overall, the State's cumulative conduct in this trial was an exercise by the prosecuting 

attorneys in skirting their ethical "obligations to see that the defendant is accorded proceduraljusllce 

and that guilt is decided upon the basis of sufficient evidence." Ms. R. Prof. Conduct 3.8 

(comment)." These instances of prosecutorial misconduct, alone an<ior in conjunctIOn with one 

another, violated Pitchford's rights under state law, Jenkins v. State, 607 So.ld 1171, 1184 

(Miss. 1991); Griffin v. Scate, 557 So.ld 542, 552-53 (:VIiss. 1990), and deprived him of a 

fundamentally fair trial, Donnelley v. De Christoforo, 416 U.S 63 7 , 94 S.C1. 1868,40 L.Ed.ld 

431 (1974), and a reliable sentencing proceeding in violation of the Eighth and Fourteenth 

Amendments to the United States Constitution and Article 3, §§ 14,26 and 28 of the Mississippi 

Constitution, Caldwell v. ,'vflssissippi, 472 C.S. 320 (1985), and thus mandate his convictions and 

death sentence be vacated. 

The trial court's failure to curb the misconduct 

The trial court's handling of the State's misconduct was part and parcel of a troubling 

pattern of judicial partiality. A look at the prosecutorial misconduct that it permitted here in the 

context of the cumulative record, all of its rulings, and its differential treatment of the defendant 

and the State, leads to the unfortunate conclusion that it was likely not a neutral and detached 

tribunal as required by law, or was more interested in a speedy conclusion of this trial than in 

35 Cnltke other advocates, it has long been recognIzed that a prosecutor has a "duty to . conduct hImself 
WIth due regard to the proprieties of his office." Adams v. State, 30 So.ld 583, 597 (Miss. 1947); accord, 
Jenkins v. State, 136 So.2d 580, 582 (Miss. 1962); A.B.A. Standards, The Prosecution Function, Section 
3-1.l(d). See also Ms. Conduct Rule 3.8 (comment) (assigning prosecutors the role of "minister of 
justIce"' and commending the ABA Standards as "the product of prolonged and careful deliberation by 
lawyers experienced in both cnminal prosecution and defense"'). Prosecutonal zealousness must be 
dIrected towards ills mimster of Justice duties, not simply towards trymg to win cases. Id. See. e.g. In re 
Jordan. 913 So.2d 775, 781 (La. 2005) (discussing this obligation and concludmg in case involvmg 
fatlure to turn over Brady materials that LOUIsiana's Rule 3.8 had been violated.) 
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seemg that Justice, due process, or the equal protection of the law were accorded the defendant. 

Dodson v. Szngzng River Hasp. System, 839 So.2d 530 (,v[iss. 200}). '6 

Although there is a presumptiOn "that a judge, sworn to adrnimster impartial justice lS 

quahfied and unbiased" that presumption may be overcome by evidence that creates a 

"reasonable doubt" about the validity of the presumption Turner v State, 573 So.2d 657, 67 8 

Cv[iss.1990). Though rulings by the trial court rarely, in and of themselves, form the basis of a 

findmg of bias or impartiality, Liteky v. [;'nited States, 510 U.s. 540, 555 (1994), when 

determining whether bias has been shown "this Court must consider the trial in its entirety and 

examine every ruling to determine if those rulings were prejudicial co the moving party 

Hathcock v. Southern Farm Bureau Cas. Ins. Co., 912 So.2d 844,849 ('\1iss. 2005) (emphasis in 

original) (citzng Jones v. State, 841 So.2d 115, 135 (Miss,200}); Hunter v. State, 684 So.2d 625, 

630-31 (Miss. 1996)). The standard of review is whether the trial court's ruling on the suggestion 

of its own bias (here, its denial of the motion for new trial) constitutes "manifest abuse of 

discretion." Farmer v. State, 770 So. 2d 953, 956 ('\Iiss). See also Dodson, 839 So.2d at 533-

34 (once reasonable doubt as to the presumption of impartiality is shown, the bias or prejudice of 

the judge him or herself need not be shown beyond a reasonable doubt.) 

36 0rdmarily, questions of judclal bias come to thiS Court by way pretnal recusal motion. Here, the full 
extent of the impartiaitty and its effect on the defendant's ablhty to get a falr tnal was cumulative over the 
course of the triaL A mldtnal motion to recuse and for a mistrial could have precipitated far more drama, 
confrontation and, ultimately, hann to the orderly administralLon of Justice and prejudice to the defendant 
than was necessary for resolvmg the Issue in an orderly fashion. See, e.g. klingo v. State, 944 So.2d 18, 
31-33 (Miss. 2006). Hence, thiS issue was preserved for review by way of Defendant's Amended Motion 
for i'iew Trial Supp. R. 2 1263(B), which gave the trial court exactly the same opportunity to consider the 
issue, but out of the heat of the moment as a mid-trial recusal motion would have required, Ruffin v. State, 
481 So,2d 312, 317 (MlSs.1985). See Ahmad 603 So. 2d at 847 (issue of prosecutorial misconduct at 
argument properly preserved by motion for new trial), The relief available on a mid-trial motion - recusal 
and mistrial - is effectiyely no different than what is available on a new trial motion - vacatIOn of the 
verdict and a new trial. The latter process has the additIOnal benefit of bemg able to have the recusal 
motion conSidered before any such trial. 
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The defendant will not rehash here the incidents of error, disparate treatment of the ('.>,0 

parties and unwarranted attacks on the credibility and compe[ence of defense counsel that are 

discussed elsewhere in this Bnef. However, m addition to those examples, differential treatment, 

in particular, was evident in several other respects throughou[ the [rial, as well. 

INben the State requested breaks, they were granted, when the Defendant requested 

comparable treatment, they were denied, often with disparaging remarks concerning counsel. See 

e.g., 584-612; 705. The State was given great leeway in leading its witnesses over the objection 

of the detendant; the defendant was not. Compare. e.g. Tr. 530 with 699-700. Though the trial 

court was scrupulous in considering and ruling on every obj ection made by the state, even to the 

extent, at times, of improving on the grounds for such objections in granting them, see. e.g. T r. 

513, it made no oral rulings at all on many objections made by the defense. It sub selentlO 

overruled them, permitting the State to simply proceed with the objected to behavior without 

even acknowledging the objection, and letting the jury see this dismissive behavior. r 

In addition to the prosecutorial misconduct discussed, supra, the trial court it permitted 

the state's attorney use inappropriate language towards defense counsel, Tr. 354-55 and even to 

instruct defense counsel on how things "are done in this district" Tr. 56, 58. \Vhen responding to 

a defense request to voir dire the jury on its racial attitudes relative to a black accused of killing a 

white the State countered with a disdainful opinion about "some defense counsels" who 

"always" inject race into the proceedings. Ir. 77-78. The trial court granted the defense request 

"See, e.g .. Ir. 376, 379, 442-43 (ignonng prosecutor's admiSSIOn of apparent discovery omiSSIOn despite 
defense objection to ic), 453. 473, 530 (made during the egregIOus leading by the prosecutor of his own 
law enforcement wimesses in cestifymg concernmg defendant', stacements), 565 (overruling objectIOn to 
form, not addressing more senous objection that prosecutorial misconduct was occurring during ,tate 
examination of one of its informant wimesses), 690-92 (overruling objection on no factual bam for 
question, refUSing, despite speCIfic request by defense to be allowed to complete objection, to rule on 
,econd ground, that the question was improper character attack). 
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The defendam wili not rehash here the incidents of error, disparate treatment of the two 

parnes and unwarranted attacks on the credibility and competence of defense counsel that are 

discussed elsewhere in this Brief. However, in addition to those examples, differential treatment, 

in particular, was evidem in several other respects throughout the trial, as well. 

vVhen the State requested breaks, they were gramed, when the Defendant requested 

comparable treatmem, they were denied, often with disparaging remarks concerning counsel. See 

e.g, 584-612; 705. The State was given great leeway in leading its witnesses over the objection 

of the defendant; the defendant was not. Compare. e.g, Tr. 530 with 699- 700. Though the trial 

court was scrupulous in considering and ruling on every objection made by the state, even to the 

extent, at times, of improving on the grounds for such objections in granting them, see, e.g Tr. 

513, it made no oral rulings at all on many objections made by the defense. [t sub selentio 

overruled them, permitting the State to simply proceed with the objected to behavior without 

even acknowledging the objection, and letting the jury see this dismissive behavior. )-

In addition to the prosecutorial misconduct discussed, supra, the trial court it permitted 

the state's attorney use inappropriate language towards defense counsel, Tr. 354-55 and even to 

instruct defense counsel on how things "are done in this district" Tr. 56, 58. 'Nhen responding to 

a defense request to voir dire the jury on its racial attitudes relative to a black accused of killing a 

white the State countered with a disdainful opinion about "some defense counsels" who 

"always" inject race into the proceedings. Tr. 77-78. The trial court granted the defense request 

"See, e.g .. Tf. 376, 379, 442-43 (ignormg prosecutor's admission of apparent dIscovery omiSSIOn despite 
defense objection to it), 453, 473, 530 (made during the egregious leadmg by the prosecutor of his own 
law enforcement wItnesses in testifying concernmg defendant's statements), 565 (overruling objectIOn to 
form, not addressing more serious objectlon that prosecutorial misconduct was occurring during state 
examination of one of Its informant witnesses), 690-92 (overrulmg objection on no facrual basis for 
question, refusing, despIte speCIfic request by defense to be allowed to complete objection, to rule on 
second ground, that the question was improper character attack). 

56 



and itself make the requested inquiry during voir dire, T r. 212. However, it did not cautIOn the 

State about the impropriety of making veiled comments on counsel opposite's race. [t was also 

sometimes much less tolerant of defense counsel's shortcomings than of those of the State. See, 

e.g. 603-612 (attacks on counsel's diligence, competence discussed in Argument n, supra); 

suggesting, though ultimately having to acknowledge the inaccuracy of the suggestions, that 

defense counsel was attempting to put on "hired gun" testimony or had failed to contact the court 

administrator to obtain settings tor pretrial motions. Tf 51-54, 160-65. 

Finally, the trial court repeatedly placed getting speedily through the process over the 

defendant's request for enough time to do its work properly, not only in the denials of 

continuance and delay when requested but on such small things as insisting that counsel proceed 

when not prepared and whittling minutes off of requested breaks and arguments for no apparent 

good reason. ,Tr. 64-65, 614, 762. The trial court's own bias therefore enabled the prosecutorial 

misconduct, and the prej udice that ensued to defendant as a consequence requires reversal here. 

IV. THE TRL\.L COURT ERRED BY ALLOWING THE JLRY To SEE b[],ROPER DISPLAYS OF 
EMOTION FROM NON-TESTIFYING AL1)[ENCE ME:vtBERS l'i THE COLRSE OF BOTH PHASES 

OF THE PROCEEDfNGS. 

One source of great emotion anses when the victim's family or supporters of them 

display grief in the courtroom. See, e.g., Fuselier v. Siale, 468 So. 2d 45 (Miss. 1985) (reversing 

where trial court allowed the victim's daughter to sit within the rail). See also Slate v. Bernard, 

608 So. 2d 966, 968 (La. 1992). 

By way of pretrial motion, the Defendant sought to control potential exposure of the jury 

to these kind of unseemly and prejudicial displays of emotion in the courtroom. R. 170-72. The 

trial judge denied the motion insofar as it restricted where in the audience relative to the 

prosecution and jury the victim's family could sit, but did concur that any actual displays would 
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be inappropriate and would not be allowed bv the trial court. Te 69-71. However. despite thls. 

such displays from the audience occurred during both [he guilt and penalty phases of the trial 

but the trial court took insufficient measures to ameliorate the prejudicial effect on the Jury of 

such displays. 

At the guilt phase, the prob lem occurred during the testimony of informant James 

Hathcock - a witness whose testimony is legally suspect in the first place. Mc'veal v. Slate, 551 

So. 2d 151, 158 n.2 (Miss. 1989). Defendant renewed the motion to curtail such displays after 

members of the victim's family sitting in the back of the courtroom were "crying out loud, loud 

enough for everybody in the courtroom to hear." Tr. 432-33. The trial judge's response was 

insufficient Instead of attempting to get the matter under control, it elected to minimize it and 

even found that the nature of the testimony justified it: 

There have been no outbursts of any kind. I have heard some sniffling going on. 
And the type testimony that I just heard, I'm not surprised. The family has a right 
to be here, and I am not going to order somebody to leave the courtroom. . . .. I 
don't think it's been, you know, terrible outbursts or anything like that. It is just, I 
think, some natural emotional reactions when people are hearing about the brutal 
murder 0 f their loved one. 

Tr. 433-34. 

It is, of course exactly when the testimony is at its most inflammatory that the trial 

court's duty to preserve the jury from anything that accentuates improper emotion is greatest and 

the court's intervention must be most immediate. Here it prohibited from the start the one thing 

that might have lowered the temperature in the courtroom - asking the distressed audience 

members to remove themselves from the courtroom until they could regain their composure. 

This was error. 

Even in a prosecution where the State does not seek death, appeals to passion and preju-
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dice and other inflammatory appeals to the JUry are totally imperrmsslble. V,ereck v. r.;"ni[ed 

States, 318lJS 236, 247_4811943); C'ni[ed States v. Garza, 608 F.2d 659, 666 (5th Clf 1979). 

See also, Amencan Bar Associatlon. Standards Relarzng 10 the ProsecutIOn Function, Section 

3-5.8 (c) (1982). The proscription against irrelevant emotionalism applies with even more force 

in a capital trial. Miss Code A.n.n. § 99-19-105(3)(a); Snow v Srate, 800 So.ld 472, 486 (Miss. 

2001) (in a death penalty case, when deciding whether outburst by victim's mother was so 

prejudicial as to warrant mistrial, reVIewing court must use heightened scrutiny). See also Brooks 

v. FranCIS. 716 F.2d 780,788 (lIth Cir. 1983), reh'g granted and vacated, 728 F.2d 1358 (lIth 

Cir. (984) ("[a] prosecutor may not incite the passions ofajury when a person's life hangs in the 

balance"); Tucker v. Zant, 724 F.ld 882, 888 (11 th Cir. 1984) ("[t]he Constitution will not permit 

arguments on issues extrinsic to the crime or the criminal aimed at inflaming the jury's passions, 

playing on its fears, or otherwise goading it into an emotional state more receptive to the call for 

imposition of death"); 

Before resuming the testimony of :'vIr. Hathcock the trial court solicited Defendant'S 

proposed solution, short of removing the overly emotIonal family members from the courtroom 

until they could regain their composure, should it happen again, The Defense suggested that if the 

offending audience members could not be removed that the jury be excused and the audience be 

cautioned by the judge not to engage in this excessively emotional behavior. Tr.434 The trial court 

made no ruling on that request, but apparently denied it since, when an outburst occurred again at 

the penalty phase the tepid admonishment it did issue was issued in front of the jury, rather than in 

its absence as requested, Tr. 711-12. This atmosphere of emotionalism in the trial deprived the 

defendant of his right to fundamental fairness protected by the Fourteenth Amendment. 
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V. THE TRHL COClZT ERRED h PER-\rITTNG THE JClZ Y To CO"SIDER helER£\Tc Y 

U\lZELL,BLE TESTI\IO'iY 0, A J.\ILHOLSE [\FORc\L\)iT A)iDiOR L'i F\IU\;G To GIVE A 

PROPER C\LTlO'i.\RY L,STRLCTIOi\ CO!'CERSNG [T. 

By way of pretrial motion, Defendant objected, to the State preseming testimony ITom 

any jailhouse snitches or informants, including James Hathcock and Dantron Y[itchell. R. 990-

92, Tr. 83. The trial court, without making particular fact findings concerning the relevancy or 

probative value of the testimony weighed against any possible prejudice, denied the motion. T r. 

84. On the basis of this ruling, Mr. Hathcock and "-'Ir. ,,,[itchell testified at trial concerning a 

purported in-jail confessions that Mr. Pitchford had made to them. Tr. 426-48, 562-568. 

Though each informant denied that any promises were made to him by the district 

attorney, each did testify to circumstances that suggested he hoped for andior had received 

positive consideration with respect to charges of his own. Mr. Hathcock admitted that shortly 

after he told the authorities about the purported information he was released ITom jail, and a few 

months later, and before he testified in court against :Vir. Pitchford, the charges which had put 

him injail in the first place were dropped. Tr. 446-47. Mr. Mitchell admitted that though he had 

spoken with Nlr. Pitchford eight months earlier, he only came forward with the information he 

did when police came to him within the past month, that by that time he had been awaiting trial 

on marijuana possession charges and had been in jail tor 10 months, and that he had only decided 

to testify in this case after consulting with his attorney in the marijuana case, Tr. 566-67. 

This Court has recognized that, too often, there is 

an unholy alliance between con-artist convicts who want to get out of their own 
cases, law enforcement who [are] running a training ground for snitches over at 
the county jail, and the prosecutors who are taking what appears to be the easy 
route, rather than really putting their cases together with solid evidence. 

J{CNeai v. State, 551 So. 2d 151,158 n.2 (YEss. 1989). For this reason, this Court has long held 
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[hat the testimony of an informant should be received and considered with caution, as polluted 

and suspicious. Dedeaux v Stare, 87 So. 664. 665 (',,[iss. 1921) (citing Wilson v. State, 7l Miss 

880, 16 So. 304 (1894). and that if the jury is not mstructed accordingly, a conviction tamted 

with that testimony must, for that reason alone, be reversed. }[oore Y. State, 787 So. 2d 1282 

(::V[iss. 2001). 

The evidence from these witnesses was so unprobative and so prejudicial that YIiss. R. 

Evid. 403 requires its exclusion. [fprejudicial tesllmony is erroneously admitted under state law, 

that also violates the defendant's constitutional right to due process. Payne v. Tennessee, 501 

U.s. 808, 825 (1991)). Though the trial court's ruling on this point is reviewed for abuse of 

discretion, Ross v. State, 954 So.2d 968, 992-92 (Miss. 2007), this court requires that the trial 

court, at the very least make an on the record weighing of the probative vs. the prejudicial value 

of the evidence and exclude it if the balance tips against probity. Jenkins v. Scate 507 So.ld 89, 

93 (Miss. 1987). 

In the case of Mr. Mitchell, he was clearly a reluctant and unforthcoming witness whose 

testimony who had to be led through it even when being directly examined TI. 563-67. On a 

crucial point, however, he was entirely inconsistent with the forensic evidence on which the state 

was basing its theory of the case (and its charges against co-defendant Eric Bullins) that there 

were at least two people involved in the robbery, one of whom fired a fatal shot from a 22 pistol 

and one ofwhom fired non-fatal shots from a 38 loaded with rat shot. TI. 400-40. Mr. Mitchell's 

testimony, however, was the inherently incredible statement that Pitchford changed his story and 

said had done it by himself TT. 565-66. Moreover, there was testimony from Mr. Mitchell that, 

until the prosecutor led him away from it, called into question whether any of this information 

came from i'vlr. Pitchford, and put it in the mouth of Eric Bullins, who did not testify at the trial. 
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Ihus, ilS probative value was miniscule, and it may have been inadmissible hearsay, and a 

possible vlOlauon of the confrontalion clause, as well, in any even!. 

On the other hand, its prejudicial value was enormous. :VIr. Mitchell's testimony about 

[vIr. Pitchford's changed versions might have made lhe jury that much more receptive (0 the 

otherwlse improper jury argument that Pitchford was an "habitual liar" Al the penalty phase, in 

support of the death sentence, the State argued, Tr. 772, 804-06, and the jury expressly found 

that Mr Pitchford had personally killed, Ir. 811-12, R. 1234-35. Pitchford's statemeillS to 

police, however, made the actual killer his companion. 'vlitchell is the only person who says 

differentl y. vVhere the State argues from evidence that should never have been admitted in the 

first place, that in and of itself is a basis for reversal, even in the absence of a contemporaneous 

objection. Flowers II, 843 So. 2d at 855. It was clear that the jury was struggling with this 

finding at the penalty phase. It specifically asked during the deliberation to see Mr. Pitchford's 

statements, in which :vIr. Pitchford, even when he acknowledged participation in the events, had 

always placed possession of the 22 that fired the falal shot in the hands of his co-defendant, and 

had offered the explanation that the co-defendant shot only after seeing the decedent with a gun 

of his own Ir. 505, 508, 571-72. 

NIr. Hathcock's testimony is equally unprobative. He, too, appeared to be relying on 

information obtained from persons other than !'vIr. Pitchford in his testimony, and had already 

received a substantial benefit in the form of having been released from jail immediately after 

providing the information, and then having his criminal charges dropped. Ir. 431·32; 446-47. It. 

was far more prejudicial than probative because in the course of it he also, despite having been 

expressly directed not to do so, offered completely inadmissible testimony accusing Mr. 

Pitchford of being a drug dealer. Tr. 439. Though the trial court gave a cautionary instruction, 
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the derense was Stlll faced with having to unring a bell that would rrever have tolled for the jury 

had 'v[r Hathcock been, as he should have been, precluded from takiGg the stand at all. Because 

the trial court pennitted 'vlr. \[itchell and Mr. Hathcock to testIfy It without making the requisite 

weighing, and because the evidence was inherently unreliable but exceedmgly prejudIcial, this 

court should reverse the conviction obtained as a result. See. e.g. Fosrer v. Stare, 508 So. 2d 

111 L 1117 ('v[iss. 1987). 

Even if the Court detennines that it was not error to pennit [he witnesses to testify under 

:'viiss. R. Evid. 403. it was clearly error for the trial court to refuse to give the cautionary 

instruction requested by the Defendant that made reference to the beneiit received by lnfonnant 

Hathcock. Ir. 596, 607-08. R. 1133. lnstead, the court gave only the most minimal instruction 

lumping accomplices and infonnants together, S-5, R. 1122, and entirely ignoring the evidence 

before it that at least one infonnant had received a benefit. Ir. 446-57. Failure to give the 

requested instruction where it has been furnished in a capital case is enough, by itself, to require 

reversal if there is any evidence at all that the inlonnant received a beneiit in exchange for the 

testimony. Moore, 787 So. 2d at 1287 (no fonnal deal otTered, but informant was released 

shortly after providing the infonnation and charges were nolle prossed six months later). 

In addition, pertinently to both of these witnesses - and the accomplices - reliability, the 

district attorney, when asked to "reveal the deal" with the informant witness, acknowledged that 

though he had made no express deal, "[ think anybody with common sense would understand 

that some of these other defendants, their attorneys hope the Court may take that into 

consideration when they sentence them." Ir 82. Mr. Mitchell's testimony makes it clear he fell 

into that category.' He waited until what was apparently the eve of his own trial, when he had 

counsel to advise him about ways that he might hope for leniency from the state or the Court, to 
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come fOflNard wl!h information he had been sItting on for eight months. Tf. 566-6". Given these 

facts, thlS error alone requires reversal of the conviction and remand for a ne\V trial before a 

properly instructed Jury. Moore, 787 So. 2d at 128" .i8 

VI. THE TRl>.L COl"RT ERRED L, F>'ILf.\G To GR->.:-;T MrSTRHL \VHE:-.i hlLHOlSE ["FOR-vL>."T 

S>.:VfES rIA THCOCK TESTIFIED To L,\DMISSIBLE A:-'u PREKDICIAL M.\ HERS 

"The trial court must declare a mistrial when there is an error m the proceedings 

resulting in substantial and irreparable prejudice to the defendant's case." Parks v. State, 930 

So.2d 383, 386 (Miss.2006) (citing Tare v. State, 912 So.2d 919, 932) (N!iss.lOOS)). A trial 

court's decision on granting a mistrial is reviewed for abuse of discretion, though in a case where 

death is sought, it is, like all other decisions, subject to heightened scrutiny review. 

During his testimony, informant Hathcock testified that "Well, he [Mr. Pitchford] was 

sellmg me dope." Tr. 439. This was clearly inadmissible prior bad acts testimony under the 

404(b) and the due process clause of the United States Constitution. Palmer v. State, 939 So.2d 

792, 795 ('v1iss.2006) ("proof of a crime distinct from that alleged in an mdictment is not 

admissible against an accused."). Defendant immediately, out of the presence of the jury, 

moved for a mistrial, citing the fact that the prosecution had told him that the witness was under 

instructions not to mention his claim in that regard under any circumstances. Tr. 439-40. The 

trial court agreed that the testimony was improper, but denied the mistrial. Tf. 440-41. Instead 

when the jury returned to the courtroom, it reminded them of the testimony, told them not to 

38 Because there is clear evidence in the instant case that the DA Imew both snitches would be hoping for 
a benefit, and one m fact received one, and because the defendant tImely requested the proper instructIOn, 
this case falls withm the scope of Moore, and is completely inapposite to the SItuatIOn in '''fanning v. 

State, 735 So.2d 323, 335 (Miss.l999). As this Court has found, the unreLIability of a SnItch does not 
necessarily arise out of an overt promise, but also from the hope of benefit Certainly where, as here, the 
hope is both aclmowledged by the DA as a factor, and has been fuliilled with respect to one of the 
informants, at the very least the Jury must be instructed about not only the unreltability of the testimony, 
but that exchange that was paid for it. 
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consider It, and polled the Jury to get affirmative responses to that inStrucIlon If, 443-4,+' This, 

in all likelihood merely served to underscore the testlmony and Its prejudicial effect. See "e51 Ii. 

Stare, 485 So.2d 681,688(1985). 

hen by itsell~ this was exceedingly prej udicial informatIOn to come before the jury, and 

the State had, apparently not instructed its witness as it represented to the defense that it had, and 

the testimony had come out as a result. In addition, this witnesses testimony had already 

provoked one incident of intrusive emotionalism in the triaL so the level of prejudice associated 

with this witness was already high. Tf. 432-34. Under these circumstances, with this amount of 

harm, the prejudice was such that a mistrial should have been granted. 

VII. THE TR1-'.L COL ~T ERRED l'i F,-\[LI:-iG To SLl'PRESS THE E\iIDE~CE OBTAI:-iED THROC'GH A 
WARR,,0iTLESS SEARCH OF DEFENDANT'S AUTOMOBILE A..'1D THE FRLlTS OF THE 

POiSONOUS TREE THEREOF. 

Shortly after the death of Mr Britt at his store, the police obtained a description of a 

vehicle that had been seen near the store that morning and information that Terry Pitchford 

owned a vehicle of that description. Tf. 94-97,493. Several law enforcement officers went to the 

home ML Pitchford shared with his mother, Shirley Jackson, and found a vehicle resembling that 

description that was co-owned by the two of them. Both ML Pitchford and Ms, Jackson were 

present when, without obtaining a warrant, and with the consent of only "'Is, Jackson, police 

searched that vehicle and recovered a 38 revolver loaded with rat shot. Tf. 493-95. This revolver 

was introduced into evidence at Mr. Pitchford's trial after it was identified as being a gun o'Nned 

by 'I,[L Britt and kept at his store, but which was missing after he was found dead. Tr. 349,468-

70; Ex. 32. It was the only piece of physical evidence that connected ML Pitchford to the crime 

scene, and was relied on heavily by the State as a way to bolster otherwise suspect informant and 

accomplice testimony in obtaining the conviction and death sentence. The State's reliance on this 
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evidence was ,0 heavy that, notwithstandmg the fact that the pathology evidence actualiy did not 

support the statement, the prosecutor in opening told the jury that the seized weapon was "one of 

the guns [)Vir Britt] was killed with." Tr. 3.+1-.+2; 628-30. 

The Defendant filed for suppression of this evidence by way 0 f pretrial motion. R. 10ll-

22. A.frer an eVldentiary hearing, that motion was denied. Tr. 94-119, R.E. Tab 5. The admission 

of this evidence and argument was erroneous as a matter of law, and highly prejudicial, and Mr. 

Pitchford's conviction must be reversed as a consequence. I'Vong Sun v Cnited States, 371 C.S. 

'+71,485-86, (1963); Robinson v. State 136 Miss. 850, 101 So. 706 (Nli,s. 192'+). 

The Fourth ."..mendment to the United States Constitution requires that, belore they can 

conduct a search of an individual's automobile, police must have both probable cause and a 

warrant. Fields v. State, 382 So. 2d 1098, 1101 (Miss. 1980) (reversing conviction and excluding 

evidence where "there was ample time to obtain a warrant and no probability that the automobile 

could be removed beyond the reach of the officers"). The need for a warrant can be eliminated 

by obtaining a valid and informed consent to search from the occupant of the vehicle, or, if the 

vehicle is unoccupied, by the person who has ownership and control over it. Moore v. State, 933 

So.2d 910,916 ()v[iss. 2006) (citing Schneckloth v. Buslamonte,.+12 U.S. 218, 234 (1973). 

\,1/here there are two people who have equal rights of control, ownership or dominion 

over the premises to be searched, however, and both are present, the consent of only one of the 

two is insufficient to operate as consent for the other if the non-consenting party affirmatively 

makes his objection known to the police. Georgia v. Randolph, 547 U.S. 103, 115 (1006) 

(reversing a conviction based on evidence seized from the defendant's marital home after 

consent by his wife, who also lived there, and was actually the victim of the crime, because "a 

physically present occupant's express refusal of a consent to a police search is dispositive as to 
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him. regardless of the cansen! of a fellow occuparrt.'") (emphasis supplied), [:5. v. Sims. 435 

FSupp.2d 542 (SO. Miss. 20061 (suppressing search). See also Chlmel v. Cailjornzu. 395 CS. 

752 (1969); PresIOn v. [./ S, 376 C. S. 364 (1964); While v. Stale, 735 So. 2d 221 (\liss. 1999); 

Ferrell v Stale, 649 So. 2d 831, 833 (\hss. 1995); Powell v. Slate, 824 So. 2d 661 ('v[ISS. Ct. 

App 2002); ;'vfarshall v. State, 584 So 2d 437 (\[iss 1991). 

In the instant case, the trial court found, and the evidence is undisputed that, there was no 

warrant obtained to search the vehicle, and that the police relied on a consent to search given 

them by Shirley Jackson alone in conducting the search. Tr. 101-02. It is also undisputed that the 

vehicle that was searched was equally co-owned and equally within the control and dominion of 

Terry Pitchford and Shirley Jackson, and that both were present when the consent to search was 

sought. Tr. 97-98, 103, 116, 118. Thus, if Mr. Pitchford objected to the search, the search 

violated the Fourth Amendment as to him and the gun and all testimony and argument relying on 

it was inadmissible against him. Randolph, 547 U.S. at 115. 

The evidence regarding Mr. Pitchford shows that, though he at first verbally told an 

officer that it would be okay to search the car, he expressly withdrew that consent though at least 

three overt acts - established by testimony of the officer conducting the search, not the defendant 

or his mother - that clearly and unambiguously established his objection to the search taking 

place and his withdrawal of any previous consent he had given to making such a search. Tr. 98, 

10 I, 105-06, 13. Though withdrawal of consent is not established by merely passively refusing 

to cooperate, neither need the withdrawal be done by words explicitly saying "1 withdraw my 

previous consent." In the case of Moore v. State this Court held that: 

If the consent occurred while the defendant was being generally cooperative, the 
consent is more likely to be voluntary; however, if the defendant agreed and then 
changed his mind, the consent should be suspect. 
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933 So. 2d 910, 91' ('vIiss. 2006). Even the federal courts, which employ a less >tringem 

standard to establish voluntarj consem, ld at 916 n.2, recognize that withdrawal of consent can 

be established by conduct alone. See e.g, L~S. v. Fuenles, 105 F.3d 48"', +89 (9th eif. 1997) 

(consent withdrawn because suspect shouted "no wait" as officer reached in to grab object in his 

pants pocket, and tried to push one officer away and pull his arm free from second officer); L'.S 

v. Flores. 48 F3d 467,468 (lOth eif. 1995) (consent to search trunk of car withdrawn because, 

aftet initial consent, defendant slammed trunk door shut). 

In :VIr. Pitchford's case his conduct clearly and repeatedly established that he had 

changed his mind after his verbal "okay" and conveyed to police that he did consent to their 

search of the car and withdrew any previous permission to do so. First, he refused to sign the 

consent to search form presented to him. Tf. 98. This was regarded by the officer as an indication 

that he did not have valid consent from Mr. Pitchford and would therefore ordinarily seek a 

warrant, but did not do so because Mrs. Jackson volunteered to sign one instead. Tf. 106. 

Second, when :VIrs. Jackson was preparing to sign her consent Mr, Pitchford again indicated his 

objection by, in the presence of the officer, telling his mother not to let them search the vehicle, 

either. Tf. 98, tOO-Ol, 496-97. Finally, after his mother still signed the consent, but before the 

vehicle was searched, Mr. Pitchford actually became so angry in his obj ections to the search that 

that he had to be physically restrained, handcuffed, and moved to the other side of the house 

under guard by two other officers in order that the search take place, Tf. 132. 

The fact that Mr. Pitchford after the search was concluded, while under pressure from 

po lice to demonstrate his innocence by cooperating with them, said that he had consented to the 

search does not change the circumstances as they existed, and as the police officer admitted he 
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percelved them, at the time the decislOn to search without a 'liarrant was made. Te 106. vVhen 

this Court agreed that the exclusionary rule can be avoided by an officer's good faith but 

erroneous reliance on facts that if true would have made his search lawful it surely imposed a 

converse responsibility to obtain a warrant or valid consent on officers who did know that the 

circumstances required them. See White v. Smte, 842 So.2d 565 Cvliss. 2003) 

The trial court erroneously found that as a matter of law the consent by "vlrs. Jackson 

alone was sufficient to meet the needs of the Fourth Amendment as to Mr. Pitchiord because of 

her equal ownership of the vehicle, and that "Certainly a co-owner of the property has absolute 

right to give permission to someone else to search it." Te 117, R.E. Tab 5. Randolph clearly 

established that is not what the law says and to the extent the authority the trial court relied on 

suggested differently, Te 118, R.E. Tab 5, it has been overruled by Randolph. The trial court's 

fallback findings that Mr. Pitchford had given his own consent was similarly not supported by 

either the law or facts, nor is the trial court's conclusory statement that there were exigent 

circumstances for the search. Te 118-19. R.E. Tab 5. 39 

VIII. THE TRL-\L COURT ERRED IN FAILf0<G To SCl'PRESS THE Sn TEyIE"TS GIVE'" By 
DEFEI-<'DANT To LA \Ii ENFORCEMENT OFFICERS AFTER HIS ARREST 

For a statement to be admissible against him, the accused must give a knowing and 

voluntary waiver of both his Fifth Amendment right to remain silent and his Sixth Amendment 

right of access of counsel. /vfiranda v. Arizona, 384 U.S. 436 (1966), Saucier \!. State, 562 So.2d 

1238, 1244 (Miss. 1990); Powell v. State, 540 So.2d 13, 16 (Miss. 1989). The statement must 

39 "Exigent circumstances" require that there be an affirmative showmg that the vehlcle m questlOn IS 

llkely to be removed or interfered with by the suspect pending receipt of a warrant. Fields v. State, 382 
So. 2d at 11 0 l. The evidence here was that there was no risk of that, smce there were other officers 
present, they had at least sufflcient reasonable suspicion to detain Mr. PItchford-and in fact dId so­
even before they found the gun, and Mrs. Jackson was being entIrely cooperative wlth them. 
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also be freely and voluntarily given in compliance with the Fourteemh Amendment. Jackson Ii 

Denno, 3"8 CS 368 (1964), King v. Slate, 451 So. 2d 765, 768 ("liss. 19341: L::ldner v. Slate. 

95 So. 2d 468, 471 ('v[iss. 1957). 

At trial in this matter, the State adduced testimony from rNO officers concerning a total of 

six statements given by :VIr. Pitchford after his arrest, including summaries of the contents of 

those statements. Tf. 502-509, 513-16 (Statements I through 3 on ~ovember 7, 2004, Statement 

4, on :-';ovember 8, all taken by GCSO Detective Greg Conley); 570-77 (an unrecorded statement 

obtained prior to Statement 4 and Statement 5, both taken on November 8 by D.A Investigator 

Robert Jennings.) Defendant objected to the admission of all of this material under the Fifth, 

Sixth and Fourteenth Amendments by way of pretrial Motion to Suppress on which an 

evidentiary hearing was held. R. 180-93; 970-76, Tr. 119-159. That motion was expressly 

renewed at trial with respect to the statements in which Jennings participated. Tf. 568. On both 

occasions the trial court erroneously ruled the statements admissible. Tf. 154-56,569. R.E. Tab 6. 

The State relied heavily on these statements, particularly Statement 5, in obtaining the 

conviction and, especially, the death sentence of the defendant that is under review here. 40 Tr. 

630; 649-51; 768-77; 798-808. The conviction and sentence must be reversed as a consequence. 

'0 Mf. Pnchford dld not admlt participation in the robbery or murder m the first three statements. 
However, m Statement 2, Mr. Pnchford told Conley that Quincy Bullms had a small callber pistol and 
speculated that he might have done it, and admitted that he, Pitchford, owned a pistol that was used in the 
robbery. T r. 503-04. Though that admission could as easily refer to the .38 loaded wllh rat shot, which 
int1lcted no fatal wounds, as to the other pistol, the State obtained its conviction and death sentence by 
argumg that Mr. Pitchford owned the 22 that int1icted the fatal shot and had therefore wielded it hlmself 
dunng the robbery, and was an habitual liar because of inconsistencies within Statements I, 2 and 3. Tr. 
649. In his statements made to iYlr. Jennings alone NIr. Pltchford admitted partlclpation in the robbery 
with Eric Bullms, but said that Ene had commenced finng in a panic and fired the fatal shots. These 
thmgs were also signlficant components of the State's argument at the penalty phase that he deserved a 
death sentence because he had actually killed, intended to kill or attempted to klll Mr. Bntt in the course 
of robbing him, or contemplated that lethal force would be employed m the robbery. Tr.773-74. These 
arguments were also tainted with improper arguments and facts not m evidence but gave some bOlstering 
to those lmproper arguments. See Argument [ll, supra. 
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See. ego Pannell v. Scate, --- So.2d ---- (,vliss C1. App. 2008), ~o 2006-KA-01882-CO.-\, ~ 32, 

C'vfiss. C1. App. September 9.2008) (citmg Chapman v. Calz/ornia. 386 CS 18,23 (196 7 )1. 

In evaluating a AI/randa waIVer claim, tills Court requires trial courts to observe the 

following procedure to ascertain whether the State has camed its burden of establishmg that the 

defendant bOfh understood his rights and va luntaril y agreed to give them up: 

[T] he trial judge firsl must determine whether the accused has been adequately 
warned. And, under the totality of circumstances, the court then must determine if 
the accused voluntarily and intelligently waived his privilege against self­
incrimination. Layne v. State, 542 So.2d 23 7 ,239 ('vfiss.1989); Pinkney v. Stale, 
538 So.2d 329, 342 (Miss.1988); and Gavin V. State, 473 So.2d 952, 954 
(Miss.1985). Accord Edwards V. Arizona, 451 FS. 477, 486, 101 S.Cr. 1880, 
1885,68 L.Ed.2d 378, 387 (1981). 

McCarey v. State, 554 So.2d 909, 911 (Miss.1989) (emphasis added). In determining whether a 

valid waiver of the rights to silence and counsel has been made, courts must indulge "every 

reasonable presumption against" waiver and resolve ambiguities against a finding of waiVer. 

Tague v Louisiana, 444 U.S. 469, 470 (1980); Illinois V. Allen. 397 U.S. 337, 343 (19 70); 

Abston v. State, 361 So.2d 1384, 1391 (Miss. 1978). ); Smith V. Illinois, 469 US 91 (1984). 

Where a waiver has been obtained, but the suspect then "indicate[ s] a desire" to stop 

talking, officers must "scrupulously honor" that decision by ceasing questioning for a reasonable 

time. See ,Hosley, 423 US at 102-103. WillIe, unlike with the invocation of the right to counsel, 

officers may elect after a reasonable time to resume interrogation, the products of that 

interrogation are admissible only if the defendant knowingly and voluntarily waives his rights 

again with a new and independent Miranda warning/waIver given in connection with the 

resumed questioning. /vnchigan v. ,'vEosley, 423 US 96, 104 (1975); Michigan V. Tucker, 417 

US. 433, 450 (1974). See also Chamberlin V. State, 989 So.2d 320,333-34 (Miss. 2008) (citing 
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,Veal v. Slate. 45 i So.2d 743. 755 (\[15s.1984) and admitting statement taken in subsequent 

interrogation after right to silence had been invoked in earlier one, but only because the 

subsequent interrogator re-administered Miranda warnings and obtained a new knowing and 

voluntary waiver of those rights). 

In the case sub judice, although the State obtained a written Miranda waiver from Mr. 

Pitchford prior to Statement 1 on November 7, no new written or oral waivers of his Fifth and 

Sixth Amendment rights were obtained from him in connection with Statements 2. 3. 4 or 5 or 

the unrecorded statement obtained prior to Statement 4. """hile the absence of a written waiver is 

not fatal, there must be at least an oral one. If there is neither, the statement must be suppressed. 

DaVIS v. State, 320 So.2d 789,790 (Miss. 1975), 

Officer Conley testified that before giving Statements 2 and 3 on "iovember 7, Pitchford 

orally reiterated his understanding of his Fifth and Sixth Amendment rights. However, Conley 

specifically did not testifY that Mr. Pitchford was asked, in addition, whether he desired in either 

Statement 2 or 3 to waive those rights. Tr. 122. Because the reiteration of the understandmg was 

unaccompanied by an express waiver, the record is insufficient to establish proper waiver of 

those rights and renders Statements 2 and 3 inadmissible under lvfiranda. McCarty v. State, 554 

So.2d 909 (Miss.1989) See also Smith v. IllinOis, 469 u.S. 91 (1984) (ambiguous statements 

insufficient to establish waiver). -II 

" The record shows that Mr. PItchford was arrested at his home around rrudday on l'<ovember 7. T r. 131-
32,520. He received his first :-'firanda wammgs at 2:38 p.m. that day from Officer Conley. and executed 
a WTlUen waIver of them at that tIme. Tr. 119-21, Ex. S-52. Conley took three separate statements 
(Statements 1 through 3) from ML Pltchford on November 7- the first one, initIated by Conley, "slIghtly 
after we brought him in," the second, over two hours after the Vinnen warning and waIver, at 4:45 p.m. 
that day, apparently when Mr. Pitchford requested to speak with the officer, and a thIrd one, at the 
officer's behest, later that evening. [I;!r. PItchford was returned to a holding cell between each statement. 
and had to be affinnatively brought back to Conley's office for each one. Tf. 122, 129-30 
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The following mommg, \iovember 8, 2004. ~Ir Pltchford was brought [0 Conley's office 

from the Jail for the purpose of havmg [nvestigator Jennings give him polygraph exammanor.. 

Tr. 137. At approximately 9: 15 a.m., one of the officers, they dIsagree about who, went over 

w1th ~lr. Pitchford, and he apparently signed to acknowledge his understanding of the rights 

enumerated, the "warning" half of a typed "'vVaming and Waiver of Rights" form. '2 Both 

officers agree that :vIr. Pitchford did not, however, execute or sign the "\Vaiver" half of the form 

at this or any subsequent time. Tf 123-26, 146-47. Ex. 60. 

Conley then left the room so that the polygraph would be administered by Jennings alone, 

in accordance with how Jennings preferred to operate. Tr. 139. Jennings apparently rehashed 

!'vIr Pitchford's understanding of the rights on top of the form at that time, though without 

obtaining any waiver of them, oral or written, and moved on to reading Mr. Pitchford the waiver 

and consent to the polygraph tarm. Tr 140. Neither the consent nor the polygraph was ever 

obtained, however. According to Jennings: 

Aller advising Terry of his Miranda rights and also reading the waiver and 
consent form to him, he started crying and he stated that he had been up all night 
praying. I told him -- I said you realize you said you would take a polygraph. 
And if you lie to us, we are going to know whether or not you are lying about any 
of this. He at that point began telling me the chain of events that occurred that -­
the day before. 

Tr. 140. The waiver obtained on Nov. 7 was clearly too remote in time to the questioning 

the next day to be valid, Hosley, 423 U.S. at 104; Tucker, 417 C.S. at 450, Chamberlin, 

989 So.2d at 333-34. Jennings admits he sought no new waiver before either this 

"Conley claims that the form was Jennings form and that Conley was "not til the room when It was 
prepared" Tr. 125. Jennings maintains that It was Mr. Conley is who "re-advised Mr. Pltchford of his 
nghts" and that Conley then left the room and Jennings, using the form, went olier the form and c hec ked 
each right agam as Mr. Pitchford relterated to Jennings hIS understanding of each one Tr. 138. 



statement or the subsequent recorded one designated Statement 5. Tr. 14-L The 

information obtained from "rf. Pitchford during this unrecorded statement was offered 

mto evidence at the trial. Though it exonerated Terry of an, contemplation of lethal 

force, or intent or attempt to klll or actual killing-and suggested that he withdrew from 

the robbery before it was consummated - it also contained information that was used to 

make him guilty of the crime in ways that the previous statements had not. Te 571. 

Because there was no valid waiver obtained prior to this umecorded statement, this was 

prejudicial Miranda error and requires reversal in and of itself :'v[cCarty v. Stale, 554 

So.2d at911-12. 

Further, to the extent that the information obtained from this umecorded statement was 

used as a springboard for further interrogation in Statement 4, taken by Conley immediately 

thereafter, and Statement 5, taken by Jennings after y[r. Pitchford refused to continue being 

interrogated by Conley, those statements, too, are infected with its unconstitutionality. They are 

both, therefore, inadmissible for that reason alone, even if per arguendo, there were subsequent 

valid warnings or waivers obtained prior to either of those statements. lvlissouri v. Seibert, 542 

u.S 600 (2004). 43 

Statement 4, conducted and recorded Conley commenced at 9:43 a.ffi. "'either officer 

completed the written waiver process by having Mr. Pitchford sign the waiver portion of Ex. 60, 

Tf. 124-26. Conley did ask Pitchford if he understood his rights as previously advised and 

received an affirmative answer from him to the question "is it your own free will to make a 

" Seibert was raised as m the pretrial suppression motlOn renewed pnor to Jennings' testImony. R. 971, 
Te 568-69. The process with Jennmgs apparently took approximately a half hour, plenty of time for a 
pre-waIver mterview to taint the subsequent ones. Ex. 60 (warnmgs glven 9: 14 a.m. and Conley leaves), 
(Statement 4 commences when Conley brought back In at 9:43 a.m.). Ex. 60; Te 126, 138, 139. 
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statement." Even assuming that this was sufficIent to operate as a valid Miranda waiver tor 

Statement :I, and Statement :I was not obtamed in vIOlatIOn of SeiDer! however. Pitchford 

subsequently revoked that waiver and invoked his Fifth Amendment tight to silence by 

indicatmg he was unwilling to continue the interview with Mr. Conley. Tr. 1.\0 ("when Officer 

Conley came back in, Terry quit talking. He didn't want to go back into it"); 151 (saying he did 

not want to talk to Conley in the statement itself). Statement 4 terminated at that time, and 

Conley left the room. I'll. ".! 

Instead of "scrupulously honoring" that invocation, however, Jennings immediately 

resumed interrogation of Mr. Pitchford with a new recorded statement, designated Statement 5 

by the prosecution. He did this, however, without administering a new Miranda warning and 

obtaining a new and independent knowing and voluntary waiver of his rights to cuunsel and 

against self incrimination Tr. 139-43; 146-47, 151. He also, at the conclusion of that statement 

affirmatively reassured Mr. Pitchford that, unlike the interrogation conducted by Conley, the one 

he had just concluded with Pitchford would remain '}ust bet'keen you and I." Tr. 143, 151,573. 

The product of that interrogation was the only "confession" by Mr. Pitchford to having 

participated in the robbery and was relied on heavily by the State both in its own right and as the 

p latforrn from which inferences, some of them unsupported by the evidence at all, were 

H As thIS Court has recently noted, invocatlOn of the right to silence does not operate as a hard stop of all 
mterrogauon in the way as mvocation of the right to counsel does. Chamberlin, 989 So.2d at 333-34 
(citing Edwards v. Arizona, 451 U.S. 477 (1981)). Thus the clear and unequIvocal mvocation of the 
right to counsel required to stop all future contact is not required to find an invocation of the nght to 
silence. Mosley, 423 U.S. at 100 ("If the individual indicates in any manner . .. that he WIshes to remam 
silent.. he has shov.TI that he intends to exercIse his Fifth Amendment pnvilege" and the interrogauon 
must cease). However, what is not in doubt is that if the conversatlOn is resumed, a new Miranda warning 
and a new waiver of the Miranda rights must be obtained. [d. at 104; Tucker, 417 U.S. at 450, 
Chamberlin, 989 So.2d at 333-34. 
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launched. Tr. 649, 773- 7 4. See also See Mgument III, supra. The undisputed failure to re-

mirandize however, rendered that statement inadmlssible. Mosley, 423 CS at t04; Tucker. 41 '7 

US at 450 See also Chamberlln, 989 SO.2d at 333-34. Because of the prejudIcial nature of the 

admissions elicited during it, despite the fact that the statement was exonerative of Terry with 

respect to having killed or attempted or intended to kill, or having contemplated the use of lethal 

force, T r. 571-72 reversal of the convictlon here and retrial omitting the use of that information 

is required. Chapman v. California, 386 U.S. 18,23 (196:). 

The failure to obtain a valid waiver of rights, even without more, has been recognized by 

this Court as rendering the statement involuntary under Jackson v. Denno, 378 U.S. 368 (1964) 

for 14'" Amendment purposes. Abrams v. State, 606 SO.2d 1015 ('vIiss. 1992) overruled on other 

grounds Foster v. State 961 So.2d 670 (Miss. 2007); Miller v. State, 243 So.2d 558, 559 (:VIiss. 

1979); Johnson v. State. 89 Miss. 773, 42 So. 606 (1907). However, in addition to this, :'vIr. 

Pitchford's statements were also the product of threats, promises, and inducements by the 

interrogators and exploitive psychological coercion based on these things, which independently 

rendered them involuntary.·5 Sram v. [/nited States, 168 U.S 532,543 (1897), Morgan v. State, 

681 So.2d 82, 86 ('vIiss. 1996) (citing Chase v. State, 645 So.2d 829, 838-39 (Miss. 1994 ); Layne 

v. State, 542 So.2d 237, 240 (Miss. 1989)); Abrams v. State, 606 So.2d 1015 (Miss. 1992) 

overruled on other grounds Foster v. State 961 So.2d 670 (Miss. 2007); (promises of leniency). 

" Involuntariness may be shown not only by physical coerCion, Brown v. Mississippi, 297 U.S. 278 
(1936), but by a variety of other types of coercion. See, e.g, Mincey v. Arizona, 437 C.s. 385, 398-99 
(1978) (inculpatory statements obtained during a hospital interview of wounded suspect after police 
Ignored hiS request for an attorney held involuntary); Warts v. Indiana, 338 U.S. 49, 53-54 (1949) see also 
Jurek v. Estelle, 623 F.2d 929, 937-38 (5th Clf. (980) (en banc). "A finding of coercion can be mental as 
well as physical, and ... the blood of the accused is not the only hallmark of unconstitutional inquIsition." 
Arizona v. Fulminante, 499 U.S. 279, 287 (1991). See also Rogers v. Richmond, 365 C.S 534,545 
(1961); Harris v. Beta, 367 F.2d 567,568 (5th Cir. 1966) (coercIOn ofa confession Gan result from 
psychological as well as physical pressure.) 
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Voluntariness [Urns solelv on the circumstances surrounding the confession and not the 

probable trus[\vorthiness of the statement. See Rogers v Richmond, 365 FS 534. 5·+0-44 

(1961); Denno, 378 L'S at 376- 7 7, 383-86 In 'vlissisS1PP1, the prosecutlOn must prove 

voluntariness beyond a reasonable doubt. Brown v State, 781 So. 2d 925,927 ("'[iss. Ct. App. 

2001). Involuntary statements cannot be used for impeachment or any other purpose by the 

prosecution at trial. Yew Jersey v. Portash, 440 FS 450, 459 (1977); Mincey v. Amana, 434 

U.S at 1398 ("any criminal trial use against a defendant of his involuntary statement is a denial 

of due process of law") (emphasis in original). 

In the course of the interrogation by Conley on :--iovember 7, Conley made several 

demonstrably false representations to Pitchford: 1) that the police had recovered the cash register 

and safe from the store; 2) That they had the gun, it had been tested and that the bullets matched; 

and 3) that Eric Bullins had told them Terry had done it and that Terry had the safe that the 

police recovered. Tr 134. While by themselves, misrepresentations that elicit statements do not 

render the statement involuntary, they became the preconditions to the threats, promises and 

inducements the next day that were the components of the improper psychological coercion 

employed by Jennings to obtain the unrecorded statement and Statement 5. 

These efforts began when, having unsuccessfully found a "good cop" foil in any of the 

other officers present during the November 7 interrogations, Tr. 132-33, he brought in the DA's 

investigator, Mr Jennings, to do this, as well as to put pressure on Mr. Pitchford by threatening 

to give him a polygraph, and misrepresenting the reliability of the outcome of that examination, 

and to tell Terry that anything Terry said to him was just between the two of them. Tr. 137, 143-

44, lSI, 573. Again, though these things alone were probably not sufficient to make the 

statements to Jennings involuntary under the Fourteenth Amendment, together they, and what 
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had transpired the day before became "the perfect storm" or unconstitutioo.al psvchoiogical 

coercIOn. Amana v. Fulmlname, -199 CS 279,287 (I991); Jurek v [s[elk 623 F.2d 929. 93'-38 

(5th elf 1980) (en banc). 

This storm was the product of the techniques used by Conley and Jennings that 

successfully made Pitchford believe that, while what he said to Conley would become part of the 

record, nothing he said to Jennings would be used against him. Tr. I·H, 151, 573. The 

statements were given only at times that the "bad cop" was removed from the process, Lhe 

second time - which elicited Statement 5 - speciiically when Terry invoked his rights and 

declined to talk any more. Tr. 126, 138-1-11, 15t. They also came only after Jennings elected not 

to give the polygraph (relieving the "threat" implicit in the misrepresentation about the 

infallibility of the polygraph). Tr. 142, 144 Finally, and perhaps most importantly, these 

statements came because Jennings never made Terry waive his constitutional rights on the form 

Jennings was using to warn him, and left the part of the form he was going over with him blank. 

He also disassociated himself with any of the waivers of rights given earlier to Conley by doing 

this separate process, and ensuring the absence of Conley during the statements. Ex. 60 Abrams, 

606 So.2d 1015 (failure to properly obtain waiver renders statement involuntary). This requires 

reversal. 

DC WHETHER THE TRl. ... L COliRT ERRED 1., ADMITTDiG EVIDENCE CO"CE~'il'iG ALLEGED 
PRlOR BAD ACTS OR OTHER CRlMES By THE DEFEC>iD .... :-.-T 

under the Mississippi Rules of Evidence 404(b) and the due process clause of the United 

States Constirution, "proof of a crime distinct from that alleged in an indictment is not admissible 

against an accused." Palmer v. Slate, 939 So.2d 792,795 (:VIiss.2006), Tobias v. Slate, 472 So.2d 

398, 400 (Miss. 1985) (citing Mason v. Siale, 429 So.Zd 569 (Miss. 1983); Tucker v. Siale, 403 
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So.2d 127-1 (Yliss.1981i; A!!ison v. Slate, 27-1 So.2d 678 ('vliss.1973)i. See also Donald v. S{Q[e, 

-1'2 So.2d 370, 37 2 ('vIiss.1985) (well-settled rule in 'vlississippi that proof of cr,me dIstInct from 

that alleged in indictment is not admissible against accused); Hughes v. Swle. 'PO So.2d 1046, 

1048-49 (Miss. 1985) (fundamental fairness demands that defendant retain his liberty unless 

proven guilty beyond reasonable doubt on indicted offense and that offense alone and proof of 

other crime is inadmissible). 'vVhere evidence in violation of these principles is admitted, it IS 

reversible error. Snelson v. State, 704 So.2d 452 (Yliss.1997); West v. State, 463 So.2d 1048 

(Miss. 1985) (both reversing murder convictions):. Stringer v State, 500 So.2d 928 

(Miss. 1986)( affirming capital murder conviction but reversing sentence due to intlammatory 

effect on jury at sentencing). 

In the instant case, Terry Pitchford was indicted in two separate indictments. The first, 

and the one that the trial sub judice was held on, was the crime of capital murder of Rubin Britt 

in the course of an armed robbery on November 7, 2004. R. 10. In that crime, Mr. Pitchford's 

alleged co-perpetrator was Eric Bullins. The second indictment was a joint indictment of Terry 

Pitchford, Quincy Bullins, and DeMarcus Westmoreland for Conspiracy to Commit A Crime 

arising out of an thwarted attempt by Westmoreland and Quincy Bullins to rob the store in late 

October, 2004.'6 According to Westmoreland and Quincy Bullins, YIr. Pitchford was a co-

conspirator in that offense, instructing the other two on how to do it and providing Bullins with a 

22 pistol to commit it However, both Westmoreland and Quincy Bullins denied having anything 

'6 Eric Bullms, was indicted for capital murder a separate indictment from Terry PItchford for allegedly 
participating in the same crime. R.26. In September 2006, after tvlr. Pltchford's conviction and death 
sentence, Eric Bullms pled gUIlty to Manslaughter on that indictment. He is presently serving his 20 year 
sentence for that offense and another 20 years for various drug offenses not connected to the November 7, 
2004 incident. MDOC Inmate Locator http://w .... w.mdoc.state.ms.usjInmateDetails.asp~Passedld= Il 3929 
Neither of the co-defendants in the second mdictment IS presently in MDOC custody. 
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to do with the subsequent robbery. Tf. 449-65; 522-3l. 

The state did not allempt to use a multi-count mdictment claiming that the two charged 

cnmes were part of the same transaction, nor did it seek to have the ['kO separate charges against 

"vir. Pitchford tried in a consolidated proceeding. Instead, again reprising a discredited tactic 

about which it has been warned twice by this Court, it tried :\IlL Pitchford on one crime, but 

introduced evidence about the other crime in order to enflame the jury and bolster otherwise 

inconclusive proof, particularly proof that would make the crime seem worse when the jury came 

to deliberate sentence. Stare v Flowers, 773 So. 2d 309 , 322-25 (:VIiss. 2000) ("Flowers f'); State 

v Flowers, 842 So. 2d 531, 543-50 (Miss. 2003) ("Flowers IF) (reversing in both decisions 

because of State's introduction of evidence and arguments concerning deaths of three people in the 

same incident, but for whom defendant was not being tried at the time) [t was error here, as it was 

in the Flowers cases, for the trial court to permit him to do this. 

Defendant objected by way of pretrial motion to the admission of this and any other "bad 

act" evidence, R. 42-45, Tr. 54-56. The prosecution disclosed that it was going to offer testimony 

concerning the conspiracy involving the earlier thwarted robbery attempt by Quincy Bullins and 

Westmoreland. Reserving ruling at that time, the trial court overruled the objection just prior to the 

commencement of trial. Tr. 337-38. The state discussed the events involved in the charged 

conspiracy in its opening statement, Tf. 340 and offered the testimony of Westrnoreland and 

Quincy Bullins concerning it in its case in chiefTr. 449-65; 522-3l. Defendant was forced by the 

improper admission of this testimony to call rebuttal witness to some of the testimony given by 

Quincy Bullins. T r. 582-89 The evidence concerning the purported conspiracy - for which Mr. 

Pitchford was not on trial at the time - was also a recurrent subject in the closings by both 

prosecutors, particularly in attempting to tie Mr. Pitchford to the .22 that had fired the fatal shots 
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at the :-';ovember 7 robbery Tr. 629-30, 631, 64 7 -48. 

Defendant does nO( gainsay the principle that other cnmes may be admissible under Rule 

404(b) (0 show intem, preparation, plan or knowledge, or where they are necessary (0 tell the 

complete slOry 50 as not to confuse the jury. Palmer, 939 So,2d at 795: Ballenger v. Stare, 667 

So.2d 1242, 1257 (~1iss, 1995) However "even where evidence of other cnmes is admissible 

under M,RE. 404(b). it cannot be admitted unless it also passes muster under yLR,E, .. 03. That 

is. the risk of undue prejudice must not substantially outweigh its probative value." Ballenger, 

667 So.2d at 1257. 

In its guilt phase closing, the State expressly admits that the evidence about the overt acts 

in connection with the earlier conspiracy was not necessary for the jury to understand the slOry of 

what happened on November 7, arguing that the evidence pertaining only to that day "separately 

would be more than plenty for a conviction," Tr. 648, Hence, the probative value of the 

testimony from Westmorland and Bullins is relatively slight when it comes to convicting iv[r, 

Pitchford of the only crime for which he was being tried, at least at the guilt phase 0 f the 

proceedings, See Flowers 1,773 So, 2d at 325, 

The possibility of unfair prejudice is extremely high, especially since the prosecutor also 

expressly argues it as evidence of [Vir. Pitchford's character, for which it is ciearly inadmissible. 

See M,R,E 404(b) ("Evidence of other crimes, wrongs, or acts IS not admiSSIble to prove the 

character of a person in order to show that he acted in conformity therewith), Similarly, even if 

some parts of what Bullins and Westmoreland testified to might have been relevant to intent, 

preparation or plan, most of it was inflammatory and irrelevant to those things, Where. as here, 

there is potentially admissible smidgens of proof mixed into a sea of inflammatory and 

inadmissible evidence, however, the conviction cannot stand. Flowers 1773 So. 2d at 322-25 
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(holdmg that even where eVIdence is part of chain of events, must also be necessary to tell the 

slOry; where 1t 15 not both, it is not admissible). 

X. IHE IRL~L COl"RT ERRED l"-; PER.V[[TTD<G IHE JL"RY To HE.~R TEST]y[O'>Y FRO,,[ DR. 

STEVE" H.~ Y"" 
YEss. R. Evld. 701 permits an individual who IS "qualliied as an expert by knowledge, 

skill, experience, training, or education" to offer expert testimony, including expert opinions 

if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness has applied the 
principles and methods reliably to the facts of the case. 

See also Daubert v. AIerreii Dow Pharms., Inc., 509 CS. 579 (1993), ,'v[isslssippl Transp 

eom'n v. J,[cLemore, 863 So.2d 31, 35 (Miss. 2003). If evidence is admitted against a 

criminal defendant in violation of this rule and is unduly prejudicial to him, its admission 

is also a violation of his rights under the Due Process Clause. Payne v. Tennessee, 501 

US. 808, 825 (1991). 

Dr. Steven Hayne was tendered under Rule 702 and accepted by the Court in the instant 

prosecution as "an expert in forensic pathology." Ie 398. His expert testimony was heavily 

relied upon by the State both in obtaining its conviction of NIr. Pitchford and in securing a death 

sentence from the jury thereafter, both in its own right and as a means of bolstering otherwise 

suspect and unreliable testimony from informant or co-defendant witnesses, which, in tum was 

the only direct evidence that Mr. Pitchford had personal! y killed or intended to kill the vic tim in 

the instant matter. See. e.g., Ir. 629-30, 649, 773-4, 804-05. 

Hence, if it were improperly admitted it would be unduly prejudicial to him and violative 

of the Due Process Clause as well as Rule 702. Edmonds v. State, 955 So.2d 787, 792 (MISS. 

2007) (holding that opinion offered by Dr. Hayne outside his expertise was inadmissible and 
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reqUlred reversal of the defendant's conviction)."' In the instant matter. there are three reasons 

requiring reversal on this basis because the testimony of Dr. Hayne llias admitted in vlOlanon of 

Rule 702 and the due process clause. 

First, eVen assuming per arguendo that Dr. Hayne should have been qualified as an 

expert m the first place, many of the opinions he did otTer-and which Were relied upon heavily 

by the State in obtaining the conviction, were outside the scope of his expertise, and therefore 

improperly admitted. Edmonds, 955 So.2d at 792,93 In particular, in addition to testimony 

within the general expertise of forensic pathology, '3 Dr. Hayne, over the objection of the 

defense, was permitted to give what purported to be expert opinions regarding the caliber of the 

weapons with which each of the injuries were inflicted, and the number of times each weapon 

was discharged. With respect to the "shot pellets" and "wadding" he associated with certain 

"' The court reversed. holding that 

[w]e have no alternatIve but to find that [the defendant's]substannal nghts were affected 
by Dr. Hayne's conclusory and improper teshmony. Juries are often m awe of expert 
witnesses because, when the expert witness IS qualified by the court, they hear ImpreSSIve 
lIsts of honors, education and experience. An expert witness has more experience and 
knowledge in a certain area than the average person. See M.R.E. 702. Therefore, junes 
usually place greater weight on the testimony of an expert witness than that of a lay 
witness. See generally Simmons v. State, 722 So.2d 666, 673 (Miss. 1998); see also 
[/nited States v. Benson, 941 F.2d 598, 604 (7th Cir.1991) (an expert's "stamp of 
approval" on a particular witness's testimony [or theory of the case] may unduly influence 
the jury). 

Edmonds. 955 So.ld at 792. See also Treasure Bay Corp. v. Ricard. 967 So. 2d 1235. 1242 
(Miss. 2007). 

"' The testimony within his expertise included hIs autopsy findings that Mr. Britt had five mJunes 
consistent with wounds made by small caliber proJecnles and died as the result of bleeding to death from 
three of those wounds. Tt. 414. He also authenticated "projectiles" and "projectIle tTagments" that he 
associated with several of these wounds. Tr. 416-17. Additionally, he offered his opinion that "'Ir. Bntt's 
body showed non lethal wounds to the chest, abdomen, left thigh and nght ann from "shot pellets" Tr. 
400,0 I and identified some "shot pellets" and "wadding" that were recovered by hIm dunng the autopsy 
as bemg associated with those wounds and authenticated those items as well. Tr. 400-0 1,414. 
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non-lethal inpries from one of the weapons, his opmion was specilically soilCHed about whether 

the non-fatal wounds suffered were "not inconsistent" with having been shot by a 38 cahber 

weapon loaded with rat shot that had been shot from one to four times." T r. 40J. 415-16. This 

testimony is similar to that which was condemned in Edmonds and is likewIse outsIde his area of 

expertise. Its admission also similarly irreparably prejudiced the defendam and requires reversal 

The state made devastating use of this clearly improper testimony and inferences from it. 

In seeking a conviction at the guilt phase, the prosecution argued that "you heard Dr. Hayne 

testify that he was shot five times with a 22, three of which were lethal wounds" Tr. 629-30 and 

that the jury should "look at where the wounds are. vVhoever was shooting with that 38 meant to 

kill him with that 38." Tr. 649. At the penalty phase, Dr. Hayne was again invoked as an expert 

whose testimony established, contrary to the defendant's statement that he was not firing the 

fatal shots and the shooting was done in a panic by his companion, made death the "only" 

appropriate punishinent. "They didn't shoot him one time ... They shot five - more than live 

times." "They were up close on him at some point ... They were close enough that shot in that 38 

sprayed his whole body ... thigh to shoulder." "They didn't just shoot him, they made sure he 

'9 Defendant first objected to leadmg nature of the question propounded, and was overruled. Tr. 415-16. 
Once the doctor's testimony proceeded to its conclusion that the only fatal wounds were from a dIfferent 
gun, it became evident that any findings regardmg the number of times the 38 was dIscharged was not 
related to his findings as a pathologist. At that point, the defense expressly artIculated the outside the 
expertIse objection. T r. 417-18. The objection was therefore a umely contemporaneous objectlOn. 
Sumner v. State, 316 So. 2d 926 (Miss. 1975). Even If It were not techoically contemporaneous, however, 
It dId not prejudIce the proponent of the testimony, since it was made while the wimess was shll on the 
stand and subject to further exammation by both parties. It was certainly made in time to allowed the 
court to "correct the error with proper instructions to the JUry." Jackson v. State, 885 So.2d 723, 
729(Miss. Ct. App. 2004) (quotmg Baker v. State, 327 So.2d 288, 292 (MIss. 19(6). Moreover, in this 
capital case, even if it was not an abuse of discretion for the trial court to rely on the contemporaneous 
objectlOn rule, in hght of the explicit and hIghly prejudICIal use this very testImony was put to by the state 
m obtainmg the death penalty, Tr. 804, thIS should be revIewed as a matter of plam error. Parrer v State, 
732 So.2d 899, 902-05 (Miss. 1999) Grubb v. Stale, 584 So.2d 786, 789 0[,ss.199 r) 
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was dead" Tr. 773-74. In ,he States final closing, ",If. hans specifically invokes the testImony 

he ehcited from Dr. Havne, and onlv from him "Thev went in there and continued to shoO( him , - , 

lip to 9 tzmes" compare Tf. 804 with Tr. 415 ("you are finding that he was shot anywhere from 

six to nine times") Only a new trial can cure the prejudice this error caused the defendant. 

Edmonds, 955 So.2d at 792-93 

Second, the State failed to show that Dr Hayne is "qualtfied as an expert by knowledge, 

skill, experience, training, or education" because, the doctor substantially misrepresented, 

perhaps even perjured himselt~ regarding, some of his material experience and credentials as a 

forensic pathologist. This would require exclusion of all of Dr. Hayne's testimony. 

In particular, Dr Hayne claimed to be "The state pathologist for the Department of 

Public Safety Medical Examiner's office." Tr.396. This was facially untrue. '\tlississippi has no 

office 0 f "S tate Pathologist for the Department 0 f Public Safety :\Iledical Examiners 0 ffiee." The 

Mississippi Code does estab [ish the office State Medical Examiner, to be appointed and 

supervised by the Commissioner of Public Safety but at the time of the autopsy and Dr Hayne's 

testimony, that office was vacant and was thus not held by Dr Hayne. Miss. Code Ann. § 41-61-

55. Moreover, the statute requires that the occupant of that office be a licensed physician who is 

also "certified in forensic pathology by the American Board of Pathology." [d. See also § 41-61-

53(h) (distinguishing expressly between "the State" Medical Examiner, who must hold that 

credential, and "county medical examiners" who need only be licensed physicians appointed by 

counties to perform autopsies on a case by case basis, and which is the capacity in which Dr. 

Hayne performed the autopsy in this case). Dr Hayne does not have this credential and was 

therefore not only not "the state" anything, he was not even eligible to serve in the only state 

office for which a forensic pathologist is the appropriate occupant Edmonds, 955 So. 2d at 802 
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(Diaz, PI., specially concurring) (expressing "serious concerns over Dr. Hayne's quall[lcatlons 

to provIde expert testimony" at all as a consequence of that lack of credential). 

Even if the lack of the credential itself does not facially disqualify Dr Hayne from being 

recognized as an expert in forensic psycilology, for him to have oblained recognition as such in 

the trial court by making material misrepresentations relevant to his credentials renders that 

recognition of expertise invalid and requires a new trial See, e.g. Stare v. Ruybal, 408 A.2d 1284 

(Me. 1979), People v. Cornille, 448 N.E.2d 857 ( lll. 1983). See also Pearson v. State, 428 

So.2d 1361,1353 (Miss. 1983) (use of false evidence or perjured testimony)5o 

Second, even if this perjury did not prevent meeting the threshold qualifications as a 

forensic pathologist, his own testimony concerning his qualifications established that the 

methods he employed were not in conformity with the accepted methods of the profession, and 

his opinions were therefore not "the product of reliable principles and methods" Janssen 

Pharmaceutica, Inc. v Bailey, 878 So.2d 31, 60 ('-'liss. 2004) (holding that "if a particular 

expert's methods ignore or conflict with the techniques and practices generally accepted within 

the field, that expert's opinion should not be considered valid or competent for admission in 

court. . ") 

Dr. Hayne testified in this matter that he does 1500 to 1600 autopsies annually. Tr. 418. 

The ~ational Association of Medical Examiners C"A.lvlE) is perhaps the largest professional 

;0 "To be sure, where it may be established that a conviction has been obtained through the use of false 
evtdence or pelJured testimony, the accused's rights secured by the due process clause of the Fourteenth 
Amendment of the Constitution of the Umted States are impltcated. '''[ooney v Holohan, 294 U.s. 103, 
(1935). And this is so without regard to whether the prosecutIOn has wilfully procured the peIJured 
testImony. Where such false eVIdence has in fact contributed to the conVIction, the accused tS entttied to 

relief therefrom. Napue v. Illinois, 360 US. 264 (1959); Giglio y United States, 405 U.S. 150, (1972)." 
.+23 So. 2d at 1353. (parallel citatIOns omItted). 
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association In the profession of forensic pathology, sets limits on the number of autopsies a 

forensic pathologist can conduct in a year and still meet the quality assurance standards of the 

professlOn. After 250 autopsies a year, a pathologist lS deemed under those standards to be 

deficient, and after 325 is subject to sanction. "'.~'v[E Inspection & Accreditation Pobeies and 

Procedure Manual, Sept. 2003 at 2. 5
' Dr. Hayne, by his own admission, was performing 

bet";een four and over six times the number of autopsies the standards of the profession dictate at 

the time he performed the autopsy on Mr, Britt. It is c lear that his methods "ignore or conflict 

with the techniques and practices generally accepted within the field" of forensic pathology and 

the conviction based on them should not be allowed to stand. 

XI. THE TRL\L COlJRT ERRED bi DPiYGG DEFE\iD.\\iTS REQlESTED ClL?\B[UTY Pl-l\SE 
JLRY biSTRCCTIONS D-9, 10, 18,30, fu'm 34 fu'iD IN GRANTING THE ST.HE'S CU.PAB[UTY 
PHASE L'iSTRUCTIONS S-I, S-2A, AND 5-3 l'i THEIR iWSENCE 

In addition to the failure to grant Defendants Instructions D-9. R.1132 and D-IO, R. 1133 

as proper cautionary instructions concerning informant testimony, discussed in Argument 'i/, 

supra, the trial court erred in granting several other instructions, as well. Because the denial of 

these instructions affected his ability to be fairly tried m a matter where the death penalty was a 

possible punishment, these denials also violated the Eighth and Fourteenth Amendments to the 

C.S. Constitution. 

The trial court's most prejudicial error came in failing to instruct the jury on the lesser 

offense of non-capital murder. Fairchild v. State, 459 So.2d 793 ('viiss. 1984). D-30, R. 1148. 

Tr, 604. Failure to give this instruction amounted to granting a peremptory instruction to the 

" These are not arbitrary numbers but are directly correlated to competent profeSSIOnal practice. Vincent 
DiMaio, the author of Forensic Pathology, the profession'S guidmg textbook, explamed to the Wall Street 
Joumal that "[a]fter 250 [forenSic] autopsies, you start making small mIstakes. At 300, you're gomg to gel 
mental and physical strains on your body. Over 350, and you're talking about major fatIgue and major 
mistakes." Radley Balko, CSI: MiSSISSippi, WALL ST. J., Oct. 6, 2007, at A20. 
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state on the defendant's having comrrlltted armed robbery. See Jenki.ns v. State, 60; So. 2d 11;l. 

I Ji9 (',,!tss. 1992) (findmg [hat improper accomplice instruction likely served as peremptory 

mstrucClon on guilt). The trial court based its denial solely on the conclusory statement that 

·'there's not one bit of evidence that would support the giving of this instruction." Tr 604. This 

was simply wrong. The testimony of the co-conspirators in the earlier robbery attempt 

concerning \[r. Pitchford's decision to get someone else to help him do it, Tr. 454, combined 

with Y[r. Pitchford's statements to Inv. Jennings that he intended to rob, but withdrew from the 

store without attempting to take anything by force - and thereby the robbery -- when his co­

defendant started shooting, Tf. 575, could make him guilty as an accomplice to simple felony 

murder - killing in the course of a non-capitalizing other felony - conspiracy. Miss. Code Ann. 

§ 97-3-19(c). The only item associated with the store found in his possession was the 38 pistol, 

but there is also testimony from Officer Conley that Y[r. Pitchford said he acquired that pistol 

from another source before the robbery occurred. Tf. 502. Hence, there was evidence to support 

the giving of the simple murder instruction. In determining whether or not to grant an instruction, 

the trial court may not weigh the evidence or make credibility determinations concerning it. If 

any evidence exists which supports giving an instruction, it must be given. Ruffin v. State, 444 

So.2d 839,840 (Nliss.1984). 

In combination with Instructions 2, 3, and 4 (State's proposed instructions S-l, S-2A, and 

S-3 granted over the objection of the defendant. Tr. 591-93), R. 1118-19, which instruct the jury 

on the elements of capital murder and armed robbery and in accomplice liability but improperly 

fail to give any guidance to the jury on what to do if it fails to find any of the requisite elements 

beyond a reasonable doubt, the denial of the lesser included non-capital murder instruction 
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rendered the jury instructlOns at the culpabillty phase fatally fla\,ied and requires reversaL Lester 

v Swte, 744 So. 2d 75~, 759-60 (Miss, 1999) 

It was also error when, after Initially granting it, the rnal court refused the proposed 

defense c instruction 0-18, R. 1131 in favor of a hastily drafted instruction S-5, given as 

Insrruction 6, R. 1122. Ir. 597 -99,613 which included the accomplices and informants in the 

same instruction, 0-18 was a cautionary instruction dealing only with the co­

partIcipant accomplice testimony from Quincy Bullins and Oe\"[arcus Westmoreland, who were 

testifying about a different crime than the one being considered by the jury (error in and of itself, 

see Mg, LX, supra) solely for the purpose of establishing motive or planning, and not with the 

informant testimony from James Hathcock and Dantron Mitchell, who were testifying to 

purported admissions by defendant to them about the crime that the jury was considering (also 

independent error, see Arg. V, supra), Denying the separate instruction had the effect of 

confusing the jury regarding the evidence and permitting it to confound t\,iO very diiIerent kinds 

of evidence into one, and requires reversaL See, e,g. Brazile v, State, 514 So.2d 325, 326 (Miss, 

1987) (reversing conviction "because of the inaccurate and confusing nature of' an aiding and 

abetting instruction). 

Finally, it was error to deny defendant's requested instruction 0-34, R !lS!. Sandstrom 

v, lvlontana, 442 US 510 (1979) requires that where the state is relying on inferences and 

presumptions arising out of even non-circumstantial evidence, the Fourteenth Amendment 

requires that the jury not be permitted to make more than one leap from what is proven beyond a 

reasonable doubt to what is inferred, In the instant matter the State was relying on inference for 

a key element of defendant's guilt of capital murder-that his ownership of the gun that fired the 

fatal shot made him at least an accomplice, if not the actual perpetrator, of the death in the course 
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of an armed robbery whleh he had planned. Tr. 649. It sought and obtamed its accompltce 

instruction, at least in part on the basis of this inference. Instruction 4 (S-3), R. 1120
52 

XII. THE TRHL COL~ T ERRO;;WLSl Y Lr~[[TED THE 'v[mG.-\ noc; hIDE;\CE A:-iD ARGL'.(E:-iTS 

THEREON THA T DEFE:-iD-\:-iT W\S PERMITTED To PRESE:-iT DL'RG'G THE PE".-\~ TY PIHSE 

PROCEEDl0iGS 

At the penalty phase of a capital trial, it has long been established that the Eighth 

Amendment to the United States Constitution gives a very broad scope to a cnminal defendant 

facing the death penalty in presenting evidence in mitigation of punishment. A sentencing jury 

must be permitted to "consider[] ... [any] evidence [that] the sentencer could reasonably find. 

warrants a sentence less than death." McKoy v. North Carolma, 494 U.S. 433, 441 (1990). 

Further, in a recent decision, the United States Supreme Court has reiterated that it 

"speak[s] in the most expansive terms" when it describes the scope of evidence a capita! 

defendant may introduce in mitigation. Tennard v Dretke, 542 U.s. 274, 284 (2004) (holding 

that mitigating evidence is relevant even if it has no nexus with the crime committed and 

reiterating that "virtually no limits are placed on the relevant mitigating evidence a capital 

defendant may introduce concerning his own circumstances"). It expressly sets the threshold fur 

relev'ance for admissible evidence in a defendant's mitigation case at a very low level and holds 

specifically "a State cannot preclude the sentencer from considering 'any relevant mitigating 

evidence' that the defendant proffers in support of a sentence less than death." Tennard, at 285. 

See also Boyde v. California, 494 U.S. 370, 377-378 (1990) (citing Locketr v. Ohio. 438 C.S 

586, (1978)); Eddings v. Oklahoma, 455 US. 104 (1982); Payne v. Tennessee, 501 U.S. 808, 

822, (1991). 

"The lack of this instructlon at the gUllt phase also infected the penalty phase, where the State spnng 
boarded off of the gUllt findmg obtamed with it to argue that the defendant met the statutory mens rea 
factors for imposition ofa death penalty, as welL Ir.772-74. 
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The trial court erroneously prevented the Defendanr from adducing mitigation eVIdence 

allowed by the Constl[UtlOn and [he jury was thus unable to make a deCIsion regardmg senrence 

in conformity with the Eighth Amendment. The senrence in this marter must be vacated as a 

result. rennard, 542 FS. 274. 

Citing Wilcher v. Scate, 697 So. 2d 108 7 (\[iss. 199"'), the Sute objected to the 

Defendant seeking intormation from Dominique Hogan, the mother of Terry's two year old son, 

about the effect Terry's death would have on the child. The trial court sustained the objection 

and pursuant to that ruling, the Defendant did not seek to inquire about the impact Terry's death 

would have on any other family member witness, either. Tt. 687-88. 5) This was constimtional 

error under the broad scope of Tennard and requires vacating the death sentence here. 

0iotwithstanding some language in Wilcher. apparently foreclosing testimony from 

family members about their own feelings and how they relate to the defendant, this Court has, 

consistently with the trend in the Supreme Court that has culminated in rennard, subsequently 

recognized that denying the right to offer such testimony is, in fact. erroneous. Simmons v. Scate 

805 So. 2d 452, 498 (\-[iss. 2001) 

ill the instant case, the defendant, already reduced by the failure of the trial court to 

permit time to complete the mitigation investigation, and to accommodate the conflicting 

schedule of the mental health professional who could "knit up" the mitigation case, to a 

mitigation case dependent solely on the testimony of a few teachers and close family members, 

53 Sua sponte, though it was not argued by eIther counsel, the tnal court also sustamed the objectlon on 
the grounds that the witnesses response would be "speculatIve." Tr. 688. Clearly, if otherwIse 
admiSSIble. the lay opmion of a mother about the possible effects of absence of the father on a two year 
old - espectally in light of the fact that the father had been incarcerated since the child's infancy and the 
mother had been observing the effect the highly restncted access had had, IS withm the scope of 
admiSSIble lay OplTIlOn under MISS. R. Evid 701. See McGowen v. State, 859 So.2d 320, 344-45 (MIss. 
2003). 
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was restricted bv the court from offering sIgnIficant evidence in support of mitigating hIS 

sentence, evidence that "the sentencer could reasonably find [J warrants a sentence less than 

death" rennard, 5 .. 2 uS. at 28 .. (citing J[cKo}, 494l".S. at 4 .. 1). ThIs was error that reqUires 

that the death sentence imposed on Y[r. Pitchford be vacated. 

Although the trial court agreed that information about Mr. Pitchford's present 

relationship with his child was relevant mitigation, it thwarted the defendant's attempt to 

illustrate that for the jury by way of videotape Tr.97-91. Such evidence is legally well within 

appropriate mitigation, and the means of presenting it is also reasonable. See, e.g. Slate v. 

Fauienberry, 650 N.E,2d 878, 885 (Ohio, 1995) (noting that trial court had permitted actual 

videotaped testimony from family member mitigation witnesses), Collier v. Johnson, 2001 v1/L 

498095 (",,",D.Tex., No, crv, A. 798CV008R, May 9, 2001) (acknowledging that video footage 

of defendant with his children that appointed attorney assisting a defendant representing himself 

pro se wanted to introduce could have been powerful mitigation evidence). 

Cnder both federal constitutional law and Mississippi law, it has long been established 

that in a death penalty case "the jury must have before it as much information as possible when it 

makes its sentencing decision," /\I[ackbee v, Slate, 575 So.2d 16,39 (.\I[iss.1990), Hence, the 

right of a defendant to put on any relevant evidence that he wishes to argue to the jury mitigates 

his sentence is virtually unlimited. Jackson v. State, 68 .. So.2d 1213, 1238 (Miss, 1996), and 

Eddings v, Oklahoma, 455 U,S. 104 (l982) See also Jordan v, State, 912 So,2d 800, 820 ("'[iss. 

2005) (citing Jackson. 68 .. So,2d at 1238 and Eddings v. Oklahoma, 455 C.S. 104 (1982)and 

stating that they "stand for the proposition that a defendant is entitled to present almost unlimited 

mitigating evidence. "). 

Letting a jury observe the object of their sentencing deliberations and Gis children can be 
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powerful mitigation evidence, and is generally admissible under the broad icope of non-ita tutory 

mitIgation evidence the Court must permit under Jackson. 684 So. 2d at 1238. Eddings. 455 

U.S 104 and their progeny. It was renrslble error tor the trial court to prevent this eVidence 

from being obtamed. 

Finally, the trial court erred when it refused to permit Defendant to contexrualize the 

mitigation information about how he reacted to his father's illness and death with information 

about how the family unit as a whole reacted to it by' eliciting his brother's feelings at the time, 

and his mother's testimony about the nature of the illness or the effect it had on the mother in the 

context of her ability to parent her sons. Tf. 696, 714-16. The family envirorunent in which the 

client was reared is of great significance to establishing mitigation, and can include both positive 

and negallve aspects of that environment. See, Wiggins v. Smith, 539 C.S. at 520-26 (noting 

importance of family and childhood life in mitigation investigation). There need not be a 

"nexus" to the crime itself lennard, 542 U.S. at 280; See also Slapper v. South Carolina, 476 

U.S 1, 5 (1986) (post-offense adjustment to prison life). By limiting the defendant from 

discussing the impact of his father's death on his family of origin in general the trial court 

improperly limited the defendant's ability to paint the picture of that environment, as it 

contributed to his reaction to his father's death. 

XIII. THE TRL\L COURT ERROI''EOUSLY PE~v!ITTED THE STATE To PRESENT IMPROPER 

!'v!.\TTERS To THE JURY DLRl:'iG THE PE;-'.\LTY PK-'.SE PROCEEDrNGS 

In addition to the misconduct and improper evidence dealt with elsewhere, the trial court 

made three additional reversible errors in what it permitted the jury to hear about at the penalty 

phase. First, it permitted victim impact testimony that went beyond the limited scope permitted 

by Payne v. Tennessee. 501 U.S. 808, 825 (l99l) ("[i]n the event that [victim impact] evidence 
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is introduced that is 50 unduly prejudIcial that it renders the trIal rundamenta;[y uniair, the Due 

Process Clause of the Fourteenth Amendment provides a mechanism for rel,er"), ill particulaI, 

members of the vIctim '5 family were pennitted to give eVIdence about the decedent beyond that 

which was "relevanlto the crime charged" Randall v, Stare, 806 So.2d 185, 225 (,v[iss lOOI) 

(emphasis in original). Defendant preserved this objection by way of pretrial motion. R. 60-64; 

Tf. 57. 

Second, in the course of presenting its victim impact eVIdence, it employed hearsay 

evidence that violated the defendant's Sixth Amendment right to confrontation of witnesses. 

Crawford v. Washmgron, 541 U,S, 36 (2004), Over defendant's objection, the trial court 

permitted the decedent's widow not only to tell about her loss at her husband's death, but to read 

a letter from her niece, who did not testify, regarding him. T r. 658-62, 

Third, it effectively and inappropriately, and over the defendant's objection gave the 

State what amounted to an closing argument to the jury at the conclusion of its case in chief at 

the penalty phase. TI, 667-70, The State elected not to give an openmg statement at the 

commencement of its penalty case. This operated as a waiver of its right to do so that it did not 

have any right to have the trial court correct merely because the Defendant elected to make one 

prior to the commencement of his mitigation evidence. See McFadden v. Mississippi State Bd, of 

L1,fedzcal Licensure, 735 So,2d 145 (Miss. 1999). 

Given the other impediments the defense was under at this point, including the absence of 

the only witness who could function as an "explainer' of the significance of the family and social 

infonnation the jury would be hearing, to have to do its own opening only after the State's de 

facto closing was an abuse of discretion that prejudiced the defendant and denied him his right to 

present the mitigation case he was entitled to present. Tennard 542 US. at 284. 
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XIV SE"TE\iCf:<G PH.".SE ["STRlCTIO!' I Is DEFICIE", BcC.'\'~SE OF THE RioFlSAL OF 

DEFE\il)"."TS RcQlESTED SENTENCf:\iG PH.".SE l'-:STRLCTIO\S DS-7, 8, [3, l5, .'\."D 

MITlG.". TC'G F\CTOR (H) FRO'.;! DS-l7 .4..'iD BEC.\~·Sc OF THE ['.;[PROPER PUCBIE"T OF 

THE VERD!CT OPT!O"S 0" THE P\GE 

Sentencing Instruction I directs the jury that it' it finds one or more of the aggravating 

circumstances on which it has been instructed exists beyond a reasonable doubt "then you must 

consider whether there are mitlgating circumstances which outweigh the aggravating 

circumstances" and goes on to instruct the jury that it "may" impose a death sentence if it finds 

that the mitigators do not outweigh the aggravators. R. 1206. The instruction does not expressly 

inform the jury that it may give a life sentence even ifit finds that the mitigating circumstances 

do not outweigh the aggravators. The defendant therefore requested an instruction doing so DS-

7, R. 1225. The trial court denied DS-7 on the basis of the State's argument that ;'v[anning v. 

State, 765 So.2d 516 (Y[iss. 2000) and its progeny did not require it. This was eITor in light of 

the United States Supreme Court's intervening decision in Kansas v. i'v£arsh, 548 U.S. 163, 176 

n.3 (2006), 

This court has not required the giving of the mercy instruction that the Supreme Court 

found to be crucial to the constitutionality of the Kansas sentencing scheme. Chamberlin v State, 

989 So.2d 320, 342 ('vIiss. 2008). That conclusion makes the clarification that the mere finding 

of less weighty mitigation does not require a death sentence all the more important. DS-7 does 

not "nullify" the weighing process at all, which is the problem Manning and Chamberlin identify 

as the reason for not permitting a mercy instruction, it simply clarifies what legal options are 

available to it once it has done the weighing. The sentencing statute itself specifically permits 

the jurors to make the finding DS-7 instructs them about, ~[iss. Code Ann. 99-19-101(2)(d), as 

do the united States and Mississippi Constitutions. Graham v. Collins. 506 U.S. 461, 468 
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(relyzng On rVoodson v . .''(orrh Caroluta, 428 1'.S.180, 304-05 (1976)); Locken Ii. Ohio. ~38 us. 

586,605 (19'8). Prlleil Ii. Thigpen, 665 F.Supp. 1254. 1277-7 8 (~D. ",[iss. 1986):'v[annlng Ii. 

State, 726 So. 2d 1152 (\[iss. 1998). It was therefore error for the Court to give Sentencing 

lnstruction 1 without also giving DS-7. 

ThIs error was compounded when the trial court also declined to include in its listing of 

non-statutory mitigating circumstances the jury could consider the mitigatlllg circumstance that 

"1\,rr. Pitchford had mental health problems as a child that were never treated" as requested in D-

17(h), R. 1215, refused as unsupported by evidence at Tf. 731-33. Mississippi permits the proof 

of mental health infirmities through the use of lay testimony concerning them. Groseclose v. 

State, 440 So.2d 297 ,301 evEss. 1983). In the case sub)udice, the defendant's mother, brother 

and sister all testified to significant emotional and behavioral changes in Terry Pitchford at age 

10 immediately following his father's death from cancer. His mother also testified to the lack of 

counseling or other treatment for these things. Tr. 696-97, 708-09, 717-18. This is clearly 

sufficient evidence to warrant the instruction sought. The trial court however, improperly 

weighed that testimony, rejecting it in favor of its own conclusion that this testimony was "not 

an indication that he had mental health problems. It may have been an indication that she spared 

the rod and spoiled the child." If. 731-32. \!ibile that is one conclusion that the)ury might have 

been free to draw from the testimony, it was not one the judge was permitted to predetermine and 

deny the instruction that asked the jury to consider the evidence and make up its own mind as to 

the mitigating import - or lack of it - of this testimony. Ruffin v. State, 444 So.2d 839, 840 

(%ss.1984). 

The trial court also erroneously declined to give Defendant's proposed sentencing 

instruction, D-l3 which cautioned the jury that the aggravating factors on which it was being 
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instmcted in Sentencing InstructlOn 1 were the onlv aagravatm a factors they could consider R. 
-' _~c!,;:J .. 

1220; refused as cumulative at Tr 753. Although Sentencing mstruction 1 did advise the jury of 

only two aggravating factors it could consider. that was insufficient under the Cnited States 

Constitution to protect the Defendant from having the jury improperly consider other things as 

aggravating. See C.s. v. Booker, 543 C.S. 220 (2005), Blakely v. Washington, 542 uS. 296, 305-

06 (2004), Apprendi v ,Vew Jersey, 530 uS. 466, 476 (2000), Rmg v. Arizona, 536 U.S 584 

(2002). Moreover it magnilied the prejudice to the defendant of the State's improper argument 

inviting it to find the brutality of the crime as a basis for imposing the death penalty even though 

the State had not sought, and the facts did not justify their tinding the crime was aggravated 

because it was so heinous, atrocious and cruel. Tr. 804. See Arg. !II, supra 

It was also error for the trial court to refuse Defendant's proposed sentencing instruction 

DS-15, R. 12l8, refused as cumulative at Tr 754. Instruction I recites several time that the two 

sentences being considered by the jury are "death" and "life in prison without parole." R. 1205-8, 

1213. However, nowhere does that or any other instmction expressly describe what, under the 

statutory sentencing scheme, the term "without parole" means in terms of other kinds of 

available release. Without the additional information doing so provided by DS-15, Sentencing 

Instruction I is incomplete and improper, since it leaves the jury free to speculate on whether 

"without parole" truly does preclude future release. Leaving such opportunity for speculation, 

when it is possible to be definitive, is reversible error if a proper, more specific instruction is 

furnished to it. Simmons v. South Carolina, 512 US. 154 (1994); Rubenstein v. State, 941 So.2d 

735 (Miss. 2006). It is not sufficient that counsel may argue that "without parole" really means 

what it says. "[A]rguments of counsel generally carry less weight with a JUry than do msrructions from 

the court. The fanner are usually billed m advance to the JUry as matters of argument, not eVIdence, and 
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are bkely vle'.ved as the statements o{ advocales; the latter. we have often recogTilzed, are vIewed as 

defmnve a~d bmdmg statements or [he law." Boyde v CalLjornza. 494 C5 PO. 334 (i 990). 

Slmtiarly. the tnal court retused an mstnlctlon mrormmg [he Jury [hat [he biack letter law or the 

statwe req~lred 'hat a sentence of lrfe m pnson wl[hout parole be lmposed m the event that ,he JUry could 

not agree upon sentence. Miss Code Ann. §99-19-103. DS-8 R. 1224 denied, even with redaction to 

statutory language alone, at Tr. 750-51. The jury was instructed that one possible verdict it could 

return was "\Ve the jury are unable to agree unanimously on punishment." Almost all jurors 

know that ordinarily, a hung jury means that another trial, before another jury, will be required. 

In the unique \vorld of capital sentencing procedures, that is not the case. In Simmons. the Court 

relied on similar misapprehensions that were likely in jurors' minds about what a "life" sentence 

actually meant in terms of eligibility for future release to require that jurors be instructed on that 

if their sentence would meet the requisites of the Eighth Amendment. 512 U.S. at 169. So, too, 

here, because out statute particularly requires this counter-intuitive outcome, the jury must be 

apprised of it if any sentence they render is to pass Eighth Amendment muster. 

Finally, Sentencing Instruction 1 placed the instructions about the form of a post­

weighing verdict of life imprisonment without parole, or that the jury was unable to unanimously 

agree on punishment on a separate page from the instructions and form of the verdict for 

returning a death sentence. R. 1207, 1213. This was condemned in Jenkins v. State, 607 So. 2d, 

1171, 1180 (Miss. 1992); Stewart v. State, 662 So. 2d 552, 564 (Miss. 1995); Bell v. State, 725 

So. 2d 836, 858 (Miss. 1998). Defendant objected to this instruction for this reason but the trial 

court declined to have the instruction redone to avoid the problem. Ir. 757-60. Although the 

actual Verdict Form, R. 1234-35, put all three possible verdicts on the same page of the form, 

that does not undo the confusion and possible suggestibility to the jury that death is the preferred 

98 



verdict that the layout of the instructions they were foilowing gIves. fndeed, when the jury first 

attempted to return its verdIct in this matter, the trial court found that the fonn had not been filled 

out properly and sent the JUry back telling it to "read the instruction again real carefully" and fill 

in another part of the verdict form. Since it only took them five minutes to do this, it seems 

evident that it was the second page that had been left blank, since the writing on the first pages 

about aggravating factors and mens rea was lengthy. T r. 811-12 

In light of these instructional errors the sentence of death imposed on Mr. Pitchtord must 

be reversed and remanded for a new sentencing proceeding before a properly instructed jury. 

See Rubensrein, 941 So.2d at 791. 

XV THE DEATH SE);TE'iCE h THIS C.'\SE MGST BE V.\C\ TED BEC.\L'SE IT W.\S LYlPOSED, As 

A !vIA HER OF LAW, l'i VrOLA nO"i OF THE CO"iSTITCTIOl'i OF THE lJ'iITED Sn TES 

Execution will violate Haze v, Rees 

Terry Pitchford has been sentenced to cieath by lethal injection. This Court has held that 

challenges to this method of execution can, and must, be brought on direct appeaL See, e,g., 

Jordan v, State, 918 So,2d 636, 661 (Miss, 2005), Hence, this is a timely request for relief 

The Eighth Amendment prohibits the infliction of cruel and unusual punishments, U,S, 

Const. amend, VIII The Supreme Court's Eighth Amendment jurisprudence establishes that 

punishments that are "incompatible with 'the evolving standards of decency that mark the 

progress of a maturing society'" violate the Eighth Amendment's proscription against cruel and 

unusual punishment. Estelle v. Gamble, 429 US 97, 102 (1976) (quoting Trap v. Dulles, 356 

US 86, 101 (1958) (plurality opinion», The Court has also established that the Eighth 

Amendment prohibits punishment that "involves the unnecessary and wanton inl1iction of pain," 

Gregg 1i. Georgia, 428 U,S. 153, 173 (1976), "involve torture or a lingering death," En re 
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Kemmler,136 CS 43 7 ,447 (1390), or that do not accord with "the dtgnltv of man, '''hich lS [he 

baste concept underlying the Eighth Amendment" Gregg, 423 CS at 173. 

Affirrrllng )Y!r. Pitchford's death sentence would vlOlates the Eighth Amendment becaUse 

'v[ississippi's method 0 f intlicting death by lethal inj ection-the only authorized method of 

executlOn under Mississippi law- has not yet been determined to pass muster under the Eighth 

A.mendment standards promulgated by the United States Supreme Court in Ba:;e, et at. v. Rees. 

553 LS , 123 S,Ct. 1520 (2008). 

In Baze, the plurality opinion authored by the Chief Justice and joined by Justices 

Kennedy and Alita held that a method of execution that presented a "substantial risk of serious 

harm" would violate the Eighth Amendment's prohibition against cruel and unusual punishment. 

238 S.Ct. at 1531, The plurality opinion explained that conditions of execution that were "sure 

or very likely" to cause serious illness and needless suffering, and give rise to "sufficiently 

imminent dangers" of serious harm would meet this standard, [d, 

The Court in Baze went on to look at the fully developed factual record about the practice 

of lethal injection in the state of Kentucky, and concluded that as it was performed in Kentucky, 

lethal injection met the requisite standard. In doing so, it relied on specific fact findings that had 

been made after a full hearing in the lower courts that established both significant safeguards 

against unnecessary suffering in the doses of drugs administered and well trained personnel who 

carry out the process, [d. at 1533-34, Based on information on file in the United States District 

Court for the Northern District of ~\i!ississippi, it appears that the lethal injection procedure 

employed in Mississippi may not meet these factual criteria for acceptance, See Walker, et at. v. 

Epps, et ai., No, 4:07-cv-00l76 (N.D. Miss, Affidavit of Mark Heath, M,D" filed October 23, 

2007), 
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In the wake of Ba::e, It IS necessary that each jurisdiction's lethal injection process 

undergo a similar careful factual examination before that process as employed in that Jurisdiction 

can be deemed to meet the Eighth Amendment standards promulgated by the Court. This 

requires at the very least that, upon timely raising the issue, a hearing be conducted doing so 

before a determination is made. See. e.g. Caaey v. Strickland, No. 2:04-cv-1156 (S.D. OhIO 

Opinion and Order setting hearing on post-Baze challenge to state lethal injection protocols and 

practice, filed 08:26,2008). Because that has not yet occurred in Mr. Pitchford' s case, this Court 

should either reverse the death penalty altogether or remand this matter for full hearing on the 

lethal injection issue in the trial court before proceeding with the appeal. 

Failure to include aggravating circumstances in indictment 

The indictment in this case failed to charge all elements necessary to impose the death 

penalty under Mississippi law. R. 10. R.E. Tab 3. The indictment did not include a valid statutory 

aggravating factor nor a mens rea element of Miss. Code § 99-19-101(5) and (7) respectively. 

This claim is not subject to a procedural bar. Byrom v. State. 863 So. 2d 836, 865 (Miss. 2003) 

("substantive challenges to the sufficiency of the indictment are not waivable and may be raised 

for the first time on appeal"). This Court's prior jurisprudence permitting finding such 

indictments valid is wrongly decided and that error should be corrected here. Williams v. State, 

445 So. 2d 798, 804 (Miss. 1984). 

Under the Due Process Clause of the Fifth Amendment, and the notice and jury trial 

guarantees of the Sixth Amendment, and the corresponding provision of our state constitution, 

any fact (other than a prior conviction) that increases the maximum penalty for a crime must be 

charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt. Apprendi 

v. New Jersey, 530 US 466, 476-82 (2000). "The right to trial by jury guaranteed by the Sixth 
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Amendmem would be senselessly dimimshed If It encompassed the factfindmg necessary to 

mcrease a defendant's sentence by ['NO years, but not the factfinding necessary to put him to 

death. We hold that the Sixth Amendment applies to both." Ring, 536 U.S. 584. 122 SO. at 

2·443. 

Under the Mississippi statutory scheme, without a sentencing hearing before a Jury as 

mandated in Miss. Code § 99-19-10 I, and a finding of the jury of requisite men rea factors and 

aggravating circumstances beyond a reasonable doubt, the maximum penalty for capital murder 

is life imprisonment. See Pham v. State, 716 So. 2d 1100, 1103-04 (Miss. 1998); Berry v. State, 

703 So. 2d 269,284-85 (\-Iiss. 1997); White v. Slate, 532 So. 2d 1207, 1219-20 (\-[iss. 1988); 

Gray v. State, 351 So 2d 1342, 1349 (Miss. 1977). See also Ring, 122 S.Ct. at 2437 ("Based 

solely on the jury's verdict finding Ring guilty of first-degree murder, [he maximum punishment 

he could have received was lite imprisonment"). This implicates the Due Process Clause of the 

Firth Amendment and the notice and jury trial guarantees of the Sixth Amendment, and the 

corresponding provisions of our state constitution. Apprendi at 476; Ring, 536 U.S. 584. 

Holdings by this Court to the contrary are clearly erroneous in light of the Supreme Court of the 

United States decision in Kansas v. Marsh, 126 S.Ct. 2516 (2006). 

In /v[arsh the Kansas Supreme Court had found its capital sentencing scheme 

unconstitutional and the State sought certiorari. The Supreme Court reversed the state court 

finding of an 8th Amendment violation, however, on the way to reaching its conclusion the 

Court compared the Kansas scheme to the Arizona scheme and found them essentially the same. 

Mississippi's scheme is indistinguishable from Kansas. Thus the position that Ring v. Ari:ona 

has no application to Mississippi's scheme, is incorrect. 
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The State cannot avoid these constitutional requirements by ciassifY1ng any factor which 

operates as an element of a crime as a mere "sentencing factor." The "look" of the statute - that 

IS, the construction of the statute or, perhaps, the legislative denomination of the SIatute - is not 

at all dispositive of the question as to whether the Item at issue is an element of the offense or a 

sentencing factor. See Jones v. Un ired States, 526 uS. 227, 232-33 (1999); see also Ring, 122 

S.Ct. 2428, 2439-40 (noting the dispositive question from Apprendi was "one not of fonn, but of 

effect"); Apprendz, 530 U.S. at 476 (New Jersey's placement of word "enhancer" within the 

criminal code's sentencing provision did not render the "enhancer" a non-essential element of 

tne offense). Any fact wnich elevates punisllment above the maximum is considered an 

"element of an aggravated offense." Hams v. [./nited States, 536 U.S. 545,121 S.Ct. 2406, 2414 

(2002). See also Blakely v. Washington, 542 U.S. 296, 24 S.Ct. at 2536 (2004)(Holding that 

Apprendi reflects two longstanding tenets of common-law criminal jurisprudence: the right to a 

jury trial and "that 'an accusation which lacks any particular fact which the law makes essential 

to the punisllment is ... no accusation within the requirements of the common law, and it is no 

accusation in reason"'). 

Mississippi requires that "each and every material fact and essential ingredient of the 

offense must be with precision and certainty set forth." Burchfield v. State, 277 So. 2d 623, 625 

(Miss. 1973). An indictment which fails to allege the essential elements of an offense would be 

so defective as to deprive this Court of jurisdiction in violation of due process of law. Alexander 

v. McCotter, 775 F.2d 595, 599 (5th Cir. 1985), 

Moreover, in Rose v. Mitchell, 443 U.S. 545, 557 n. 7 (1979), the United States Supreme 

held that if a state elects to prosecute by indictment, that process must comport with the 

Fourteenth i\mendment and that the arbitrary denial of a state right (not even a constitutional 
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right) violates the Fourteenth Amendment and due process. H!cks v. Oklahoma. 4 .. 7 CS 3 .. 3 

(1980); Sle"arr v. SlaW, 662 So. 2d 552, 55~ ('vliss 1995) (citing Hicks and holding that "the 

arbitrary denial ... rises to a violation of the due process clause of the Fourteenth Amendment.") 

Dual use of robbery as capitalizer and aggravator 

This use, objected to by way of pretrial motion in the instant matter, R. 101-08, 136-.. 0 

Tr.61, 65-66 violates the longstanding constitutional precept that a death penalty can be imposed 

constitutionally only if "the sentencing body's discretion [is] suitably directed and limited" so as 

to avoid arbitrary and capricious executions. Gregg v. Georgia, 428 FS. 153, 187 (1976). See 

also Pulley v Harris, 465 U.S. 37 (1984) (states must narrow sentencer's consideration of the 

death penalty to a smaller, more culpable class of death-eligible defendants). 

vVhere state law does not narrow the class of death eligible otTenders sufficiently in its 

definition of capital murder, then an aggravator found at sentencing must be an effective, 

operative narrower, further restricting the class of offenders beyond those convicted of capital 

murder. See Lowenfield v Phelps, 484 U.S. 231, 246 (1988); Poland v. Arizona, 476 U.S. 147, 

156 (1986); Zant v Stephens, 462 U.s. 862. 878 (1983); United States v. McVeigh, 944 F.Supp. 

1478, 1489-90 (D.Colo. 1996) (striking duplicative aggravators as they only serve to skew the 

weighing process in favor of death). See also Roper v. Simmons, 543 U.S. 551, __ 125 S.ct. 

1183, 1194 (2005) (states must give narrow and precise definition to the aggravating factors that 

can result in a capital sentence). 

This Court has, Defendant understands, heretofore ruled that there is no constirutional 

violation, despite the failure of the dual use to narrow the sentencer's consideration of the death 

penalty, Thorson v. State, 895 So. 2d 85 (Miss. 2004), Ross v. Stare, 954 So.2d 968 (Miss. 2007), 

However, for the reasons stated in the foregoing section, Defendant respectfully urges this Court 
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to re,islt this view and find that the Sixth, Eighth and Fourteenth .\mendmems to the liS 

Constitution do, in fact require that this Court revisit those holdings. and that hold the 

aggravators to a capital crime be distinct from the factor that capitalizes the crime m the first 

p lace, just as it has affirmed that aggravators of each other cannot be used together in a single 

case. Ladner v. State, 58 .. So. 2d 743 (:\tliss. 1991). 

Enmund And Tison 

Enmund v. Florida, 458 US 782, 798 (1982) and Tison v. Arizona, 107 S.D, 1676 

(1987) require expressly that to be sentenced to death, a person convicted of capital murder must 

have actually killed, attempted to kill or intended to kilL White v. State, 532 So.2d 1207 

(:\I[iss.1988). \Vnen the jury returned its verdict in this matter, it relied in part upon the provision 

of our statute that permits imposition of the death penalty on a felony murder even if the only 

mens rea established is that Nfr. Pitchford "contemplated that lethal force would be employed" in 

the undergirding felony. R. 1234. Even if this language is sufficient in some circumstances to 

meet the requisites of Enmund and Tison, it does not do so here. 

The only evidence that the defendant personally killed, attempted to kill, or intended to 

kill Mr Britt on November 7, 2004 is the testimony regarding prior bad acts that was, , 

improperly admitted, or from informant witnesses, whose testimony was for the reasons stated in 

also inadmissible. The remaining evidence - Mr. Pitchford's own accounts (also assumed 

admitted only per arguendo, see Arg. VIII) of the events in the only statement in which he 

admits involvement, supported by the evidence that connects him only to a weapon that ·fired 

non-fatally and contained ammunition affirmatively intended to be non-fatal when tired -

establishes, at most, that he was armed and was aware that his companion was armed with a .22 

for the purpose of the robbery but that the companion's discharge of the .22 was a surprise to 
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him, and [he result of panic. Tf. 503-514, 570-77. 

This Court has held expressly held that this is no[ a sufficient showmg to permit the 

imposition of [he death penalty tor felony murder: 

The mere possession of a gun when there is no evidence that there was a plan to 

kill, although sufficient under the felony-murder statute, does not establish that 
there was a "substantial probability that fatal force will be employed." 

Randall v. State, 806 So.2d 185 ("Iiss. 2001) (quoting While). Although:vlr Britt was, 

tragically, killed in the course of the robbery in which there is evidence that Mr. Pitchford was a 

willing participant, in the absence of the inadmissible prior bad act and informant evidence there 

is no showing beyond a reasonable doubt that Mr. Pitchford did more than possess a weapon and 

fire non- fatal shots, and know his companion possessed a lethal weapon. The death sentence 

therefore was imposed in violation of Enmund and Tison and must be set aside. 

XVI. WHETHER THE DL\TH SENTENCE L\i THIS C'vl\TTER Is CONSTITCTIONALLY OR 

STA TLTORlL Y DISPROPORTIONA TE. 

This Court has repeatedly emphasized that the mandatory appellate revIew of death 

sentences must be qualitatively different from the scrutiny used in other type cases. Irving v. Stare. 

361 So.2d 1360, 1363 (NIiss. 1978). This review goes beyond simply evaluating the defendant's 

assignments of error. Miss. Code § 99-19-1 05(3)(c) and (5) require this Court to review the record 

in the instant case and to compare it with the death sentences imposed in the other capital 

punishment cases decided by the Court since Jackson v. State, 337 So.2d 1242 (Miss. 1976). 

For a sentence of death to be affirmed, the Court must conclude "after a review of the cases 

coming betore this Court, and comparing them to the present case, [that] the punishment of death is 

not too great when the aggravating and mitigating circumstances are weighed against each other." 

Nixon v. State, 533 So.2d 1078, 1102 (Nliss. 1987) (proportionaliry review takes into consideration 
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both the crime and the defendant). This rype 0[- review provides a measure of confidence that "the 

penalty is neither wanton, freakish, excessive, nor disproportionate" Gra} , SCale, 472 So.2d 409, 

423 (Miss. 1985), and that it IS limited as the Eighth Amendment requires to those 0 ffenders who 

commit "a narrow category of the most senous crimes" and whose extreme culpability makes 

them "the most deserving of execution." Roper v. Simmons, 543 Cs. 551 (2005) 

The murder of which the defendant was convicted in this case was, however unwarranted 

tor the victim and tragic for his family, simply not within that "narrow category of the most 

serious crimes" that the Eighth Amendment contemplates punishing with the ultimate penalty. 

)I or is the defendant, even if the verdict of guilt is not subj ect to reversal, someone whose 

"extreme culpability" makes him "the most deserving of execution." rd. 

Instead, even under the evidence that supports the conviction, the admissible proof shows 

that My. Pitchford was a willing participant in a robbery, but that his co-defendant initiated the 

fatal conduct in an act of panic when he saw the decedent with a gun and MT. Pitchford only 

inflicted separate, non-lethal injuries. Tr. 509-514. This co-defendant has received plea bargain 

to manslaughter and some drug charges and is serving a total sentence of 40 years, with the 

possibility of parole and other early release." Hence, while Mr. Pitchford's conduct may fall 

within the technical parameters of § 93-19-2(e), it simply does not rise to the level where the 

Eighth Amendment permits the imposition of the ultimate penalty on its perpetrator in light of 

;4 L'1 reaching this plea, the factual basis for Mr. Bullins' having committed manslaughter would seem to 

indicate that m his case, at least, they credited i'vIr. Pltchford's statement that BullinS dId not open fire 
until BullinS saw iVIr. Britt with a gun whtle the two of them were walking towards the counter, and that 
Pitchford reacted to that by firing hiS own 38 loaded WIth rat shot into the floor. Te 572. ThiS would be a 
clear case of manslaughter by imperfect self-defense. Since Bullms did not testify at mal, we can only 
Infer that he corroborated that aspect ofi'vIr. PItchford's account. For Me Pitchford to get the death 
penalty for a manslaughter by his co-defendant IS clearly disproportionate, as well as being Improper 
under Enmund. 
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the circumstances as a whole. 

XI/II. ViHETHER THE CnrU.HlVE EFFECT OF THE ERRORS b ThE TRl.~L COlRT :VL~';D.\TES 

REVERS.~L OF EITHER THE VERDICT OF GUL T OR THE SE'iTE'ICE OF DE.~ TH 

This Court has recently reiterated its longstanding adherence to the cumulative error 

doctrine, particularly in capital case. Flowers III, 947 So. 2d at 940 (Cobb, P. I concurring) 

Under this doctrine, even if anyone error is not sufficient to require reversal, the cumulative 

effect of them does mandate such an action. Walker y. State, 913 So.2d 198,216 (::Vliss. 2005); 

Jenkms v State, 607 So. 2d 1171, 1183 (Miss. 1992), Griffin v. State, 557 So. 2d 542, 553 (Miss. 

1990) Cif reversal were not mandated by the State's discovery violations, we would reverse this 

matter based upon the accumulated errors ofrhe prosecution"). 

As the foregoing lirany of errors makes clear, the factual and legal arguments concerning 

which are incorporated inIO this assignment of error by reference, rhis is one of those cases 

where, even if there are doubts about the harm of anyone error in isolation, the cumulative error 

doctrine requires reversal. Flowers 1II, 947 So. 2d at 940 (Cobb, PJ. concurring), Griffin v. 

State, 557 So. 2d 542, 553 (Yliss. 1990), 

CONCLUSION 

For the foregoing reasons, as well as such other reasons as may appear to the Court on a 

full review of the record and its statutorily mandated proportionality review Terry Pitchford 

respectfully requests this Court reverse the conviction and death sentence. 

Respectfully submitted, 

Alison Steiner, 
Ray Charles Carter, 

108 



Office of Capital Defense Counsel 
510 George St., Suite 300 
Jackson, MS 39202 
601-576-2316 

CERTIFICATE OF SERVICE 

I hereby certify that I mailed, postage pre-paieL by Cnited States yIail, a true and correct 
copy of the above Brief to: 

Terry Pitchford 
Cnit 32-C 
yIississippi State Penitentiary 
Parchman, yIS 3873 8 

Marvin L. WOite, Jr., Esq. 
Pat Mc!'<arnara, Esq. 
Office of the Attorney General 
P.O. Box 220 
Jackson, MS 39205 

Hon. Joseph H. Loper, Jr., Presiding Judge 
P.O. Box 616 
Ackerman, MS 39735 

Doug Evans, Esq., District Attorney 
P.O. Box 1262 
Grenada, MS 38902 

THIS the 29th day of October, 2008 

Alison Steiner yIB 

109 



---- - ----- ._- _.- -- - - - ,-

Strike Racel 
Name No. Sex Age 

rtee, Linda Ruth S-2 bf 26 
Tr. 322 

Lee, Linda Rulh 5-2 bf 26 
Tr. 322 

Tillmon, S·3 urn 27 
Christopher Tr,322 
Lamont 

Tidwell, P<:lt. icia 5-4 bf 37 
Anne Tr. 322 

Tidw~lI, Patrida S-4 bf 37 
Anne "1"1.322 

-'--'- - - _ .. _--- - --_. _ .. _--_ .... _- ._. 

APPENDIX A to Briet ot Appellant: BAT§ON VIOLATION PEREMPTORY STRIKES 
State v . Terry Pitchtord 

Grenada County CircUit Court __ .0.---_- '- -- -- ----- -- --- ---.------- -Reco(if· ------ - - -- - - -- -

DP References to Disparate Treatment of Non-
attitude Reason Given for Strike Reason Minority Venire Members 
b "She is the one that was Tr. 239-40; 318 Several other jurors Ilot plesent 

15 minutes late " Tr. (denying State when court tirst attempted to . , 

324 cause strike for resume. T r. 238-38 
lhi~, finding that 
juror tate because 
has 110 car but "is 
trying real hard to 
fulfill her civic duty 
as a jucor.") 

b "She also according to Affirmatively Information 1I0t soug~lt flom 01 
police officer, pOlice captain absent. Rt::ason about all jUf'Ors (not asked on 
Carver Conley has mental not mentioned in JQ's) 
prOblems. They have had State's earlier 
numerous calls to her motion to strike 
house and said she juror tor cause Tr. 
obviously has menial 318 
prOblems" Tr. 324·25 

a "He hi::ls a brother that ha:;; JQ R 800 Whit<:; venire members with 
been convicted of felony convictions in tarrllly 
manslaughter. And accepted by Slate: 
considering that this IS a COtillts Jeffrel[. Sflann (Juror 12, 
murder case, I don't want R. 1104): uncle cullvicted of 
anyone on the jury that has forgery. R. 4"(9·80 
relatIVes convicted of Bemreuter Henry' George, 
similar offenses." Tr. 325 (tendered by Sti::lte 1'1'. 3~o)' i;:;OLl 

convicted of burglary, stepson 
convicted of forgery. R. 399·400 

b .. Her blOUler, David JQ R. 788; Tr.261 While venire olembers with 
Tidwell, was convicted in telony convictions In family 
this court of sexual battery. accepted by State: 
And her brother is now Counts Jeftre't. Stlaon (Juror 12, 
charged in a shooting case R 1104). ULl(.;Je convlcled of 
that is a pending cas~ here forgery. R. 479-eO 
in Grenada." lr. 325 Befflleuter HtUlfX..Q1tQ!.fl.f;;!. 

(tendered by State T r. 326): son 
convicted of burglary; stepson 
convicted of forgery. R, 399-40.9_ 

b "And also, accOidifig to none InfuIITlation not sought froni or 
pOlice oHicefs, she is a about all Jurors (not asked on 

I' 

Voir Dire 
on Reaso!!_ 
By COUlt, 
ot struck 
juror r r 
240,318 
None ot 
any Oti!!::1 

venire 
member 

--NOtle of 
allY v~rwe 
ITlt:!llIuer 

NOlIe at 
the sllUek 
juror. None 
of <:l.ccepterJ 
compafi:lble 
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APPENDIX A to Brief of Appellant: BI\TSON VIOLA liON PEREMPTORY STRIKES 
State v . Terry Pitchford 

_. _. . - ._- Grenada Count.\' Circuit Court - - -... ----- ---- --- --_. _ .. -----.. ------- --- "Recor"d·----- ------

Strik.e RaceJ DP References to Disparate Treatment of Non· 
Name No. Sex Age attitude Reason Given for Strike Reason Minority Venire Members 
Ward, Carlo:;> 8·5 bm 22 c "lH)e had liD opinioll all the JQ R. 814 White vellilt~ member:;>. with 
Fitzgerald Tr. 322 death penally." Tr. 326 same lack of o(Jinion on death 

penalty accepted by State. 
Ward Laura C.'alldida (Juror 5, 
R. 1104) R. 818 
Tramel Nathalie Drake 

(Allernate 1, R 1104) R. 806; 
Tr. 255 

Ward, Carlos S·5 Tr. brn 22 c "He has a two year old child JQ R. 813 White venire (nembers with 
Fitzgerald 322 ... They both have young children acce~leLl by 

children about the same State: 
age." Tr.326 Sflerman Mia/lael, (tendered by 

State Tr. 32·1) daughter 21/2 
years old, son 3ll1onths; R. -/63; 
Wilboum Lisa, (Alternate 2, R. 
1104) SUIl 23 month old, R 
837: 
Parker Lisa, (tendered by Statl;! 
Tf. 32·1) chIld 6 year old, R. 7U1 
Tramel Nafh(:llie Drake 
(Alternate 1, R. 1104). 4 year 
old daughter. 5 year old son; R 
808 
Ward Laura Candidi;j (Juror 5, 
R.1104),daughter6, R. 817 
Marter Sle(JtJen Abel Jr., 
(tendered by Slate Ti 321) 4 
year old son, R. 657; 
Currv Micllael, (tendered by 
State Tr. 328), 5 year old 50n, 
R. 497. 

Ward, Caliol:) S-5 Tf bm 22 c "He hal:) neve .. beer I JQ R 813 UnrHarried whites aCGt::f.}ted by 
Fitzgerald 322 married. .. They both State· 

have never been married." Eskridge Chad, never IHarried, 
Tr. 326 R. 527 (Juror 2, R 1104); 

Den/iafTi Kenton L. divorced, H. 
tl25 (tendered by Stale Tr 3L2). 
Count:j Jeffre'¥. SlIa()Il, divolceu, 
R. 481 (Juror 12, R. 1104): 
Brewer Maty W~le()e, wlduwed, 

_._. ___ . ______ .1..........-._ ... __ .1-... __ ._ .. _ •• __ . __ -"---_.- _ .. --- _._,,_.- .-----_. __ .... _. __ .. -- ~-: .4:~! (JLI~t?L_t?.! ~~ ~.9~ __ .. __ . _____ 

Page 2 of:3 

Voir Dirt 
Gro·up 

Related to Based 
on Reas n I Case Trail 
NUlle of 
tile strucl 
juror. Hy 

WiLht:!! SPOOl I pllilu::;UpI1'l 
Muryan all dp 
Inqully 

Slat~, uf 
accepted 
campara 
wt Trarnt 
Tr. 255 
None of 

lel 
- ·--k--

the ::;trucl 
Jurur. NOI " .ed of acce~1 
t:olllpara 
whites. 

., . .. 

Ie 

k 
ne 
eel 
ble 

no palent",1 

"" 

::;tatus 

mantdl 
status 



APPENDIX A to Brief of Appellant: BATSOI'l VIOLATION PEHEMPTOHY STHIKES 
State v. I erry Pitchford 

-- - - --- - -_.- -- -. __ . - '-'--- ,------.- -- ------.-- -_.- ---- ,---
Record 

- ---- -.- - -- - ._- - ------_. 
Grenada County_ Circuit Courl 

Strike Racel DP References to Disparate Treatment of Non-
Name No. Sex Age attitude Reason Given for Strike Reason Minority Venire Members 
Ward, Carlos t"s-5 urn 22 c "He has numerous none Information not sought frolll 01 
Fitzgerald If. 322 speeding violations that we about all jurors (explessly 

are aware of." Tr.326 exctuded from JQ questions 
about criminal history) 

Ward, Carlos S-5 bm 22 c "He is approximately the JQ R 811 White venire lIlembers of similar 
Fitzgerald Tr. 322 age of the defendant." Tr age accepted by State: 

326 Clark Brantley, age 22, R. 417, 
(tendered by Statl;! Tf. 321); 
Eskndge Chad, age 25 R. 527 
(Juror 2, R. 1104); 
Sherrmm Mic/lael, age 27 R, 
761 (tendered by State Tr 321); 
Wilbourn Lisa, <:ige 28, R, 835 
(Alternate 2, R. 1104), 
Parker Lisa, age 29. R. 699, 
(tendered IJ~ Stole Tr. 321) 

(-Ward ,-Carlos S-5 brn 22 c "The reason that I do not none White venire members accepted 
Fitzgerokl Tr. 322 want him as a juror is he is by State but sharing more than 

too closely related to the one of the cited traits· 
defendant" on multiple Eskridge Chad, similar age, 
traits. Tr. 326 unmanied, R. 527-29 (Jumr 2, 

R. 1104); 
Ward Laura Candida, young 
children, no dealtl penalty 
opiruon (Juror 5, R. 1104) R. 
817-18 
Tramel Nathalie Drake, young 
children. no death penalty 
opinion, R. 805"06; Tr, 255; 
(Alternate 1, R. 1104) 
Parker Lisa, ~imilar aye, young 
children, H. 699-701, (lendt:red 
by State lr. 321) ; 
Wi/LJoufIl Lisa, simi/of age, cllLld 
same age, (Alternate 2, R 
1104) R.835-37; 
Sherman MIChael, similar agl;:, 
child ::Iomt:: age H. 761-(:)); 
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