
IN THE SUPREME COURT OF MISSISSIPPI 
copy 

NO. 2006-CA-02141 
,. ,. ., .. 
2.. 

WILLIAM PHILLIPS A P P G F T  
. : :  

. . 
ENTERPRISE TRANSPORTATION APPX&EES 
SERVICE COMPANY, ET. AL- AM 2 1:m ~ . ,  

..:, 
OFFICE OF THE CLER~ 

SUPREME COURT .~... . 
COURT OF APPC~LS 

. .. 

APPEAL FROM THE THE CIRCUIT COURT OF COAHOMA COUNTY, MIsSIS&@PI 

BRIEF OF APPELLANT 

HONORABLE ELLIS TURNAGE 
Turnage Law Office 
108 North Pearman Avenue 
Post Office Box 216 
Cleveland, MS 38732-0216 
Tel: (662) 843-2811 
Fax: (662) 843-6133 

COUNSEL FOR APPELLANT 



NO. 2006- (  
IN THE SUPREME COURT OF MISSISSIPPI 

i 

WILLIAM PHILLIPS 

ENTERPRISE TRANSPORTATION 
SERVICE COMPANY, ET. AL. 

APPEAL FROM THE THE CIRCUIT COURT 

BRIEF OF AI 

HONO: 
Turn, 
108  I 
Post 
Clevl 
Tel: 
Fax : 

COuNl 

APPELLANT 

APPELLEES 

IF COAHOMA COUNTY, MISSISSIPPI 

ABLE ELLIS TURNAGE 
ge Law Office 
orth Pearman Avenue 
Office Box 2 1 6  
land, MS 3 8 7 3 2 - 0 2 1 6  
(662)  8 4 3 - 2 8 1 1  
(662)  843-6133  

EL FOR APPELLANT 



IN THE SUPREME COURT OF MISSISSIPPI 
NO. 2006-C 02141 t - 

i 
WILLIAM PHILLIPS 

ENTERPRISE TRANSPORTATION 
SERVICE COMPANY ET. AL. 

APPELLANT 

APPELLEES 

CERTIFICATE OF INTERESTEI) PERSONS 

The undersigned counsel of rec 

listed persons have an interest in 

representations are made in order t 

evaluate possible disqualification 

1. William Phillips, Appell 

2. Honorable Ellis Turnage, 

3. National Fire Insurance 

4. Continental Casualty Com 

5. Honorable Jeffrey E. Dil 

6. Honorable Thomas C. Geri 

7. Honorable Charles E. Web 

ELLIS TURl 
Counsel o 

~rd certifies that the following 

he outcome of this case. These 

[at the Judges of this Court may 

or recusal. 

nt 

Counsel For Appellant 

ompany of Hartford, Appellee 

any, Appellee 

ey, Counsel for appellees 

y, Counsel for appellees 

ter, Circuit Court Judge 



TABLE OF CONTENT!: 

CERTIFICATE OF INTERESTED PERSONS. ! . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

TABLE OF CONTENTS 
~ 
I . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  
I " " "  

ii 

TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  iii, iv 

STATEMENT OF THE ISSUES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

1. Whether The "Hired ~dto" Endorsement Of The 
Insurance Policies IssGed By NFICOH and CCC 
Provides Coverage? I 

i 

I. STATEMENT OF THE CASE i . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  I""" 1 

A. Nature of the Case, Cour of Proceedings and 
Disposition in the Court . . . . . . . . . . . . . . . . . . . . . . . . .  1 

B. StatementoftheFacts 2 

I I I . SUMMARY OF ARGUMENT. . . . . . . . . . .  ./ . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .6 
I 

IV. ARGUMENT . . . . . . . . . . . . . . . . . . . . . .  i . . . . . . . . . . . . . . . . . . . . . . . . .  
I " " '  

8 

CONCLUSION 22 

CERTIFICATE OF SERVICE . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . .  .23 



TABLE OF AUTHORITIES 

CASES j 

I Aetna Cas. and Sur. Co. v. Williams, 623 So.2d 1005 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (Miss.1993) . . . . . . . . . . . . . . . . . . .  i 7 

! 

Alfa Ins. C o r ~  v. Rvals, 908 ~o.2di 1260 
I (Miss.2005) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11,16 
I 

American Indemnity Ins. Co. v. Code Electric Corp, 157 Ariz 
. . . . . . . . . . .  571 760 P.2d (1988) ! . . . . . . . . . . . . . . . . . . . . . . . .  

1 Blackledqe v. Omeqa Ins. Co., 740 o.2d 295, 298 
(Miss.1998) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11 

Brile v. Estate of Brile, 296 Ill. / 661, 695 N.E. 
I 2d1309, (1998) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 
I 

Burtonv. Choctaw County, 730 So.2d18 (Miss.1999) . . . . . . . . . . . . . . . .  12 
I 

Cherry v. Anthonv. Gibbs, Saqe, 50i So.2d 416 
(Miss. 1987) ) . . . . . . . . . . . . . . . .  I . . . . . . . . . . . . . . . . . . . . . . . .  20 

Century 21 Deep South Properties v! Keys, 652 So.2d 707 

Clark v. State Farm Mutual Ins. C O ~ ,  725 So.2d 779 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (Miss.1998) 10 

(Miss. 1995) 

Delta Pride Catfish, Inc. v .  Home ins. Co. ,697 So.2d 400 
(Miss. 1997) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  20 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 

Farmland Mut . Ins. Co. v. Scruqqs, 886 So. 2d 714 
(Miss.2004) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11 

Gulf Guaranty Life Insurance v. Duktt, 671 So.2d 1305 
(Miss. 1996) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6,20 

1 

Indemnitv Companv v. Swearinqer, 149 Ca. App.3d 779, 
214 Cal. Rptr. 383(1985) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 

Heritaqe Cablevision v. New Albany 
System of New Albanv, 646 So.2d 

I 
! 

Insurance Co. Of North America v. Deposit Guarantv 
Nat. Bank, 258 So.2d 798 (Miss. 972) . . . . . . . . . . . . . . . . . . . . . . . . .  7 t 

Elec. Power 
. . . . . . . . .  1305 (Miss. 1994). 6 

Kresse v. The Home Ins. Co., 765 ~ 1 2 d  753 

J & W Foods Corp. v. State Farm ~ u d .  Auto. Ins. Co., 
723 So.2d550 (Miss.1998). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11 



th (8 Cir. 1985) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 
i 

Liberty Mutual Fire Ins. Co. v. canal Insurance Co., 177 
F. 3d 326 (sth Cir. 1999) .... 1 . . . . . . . . . . . . . . . . . .  

- I . - - - - . -  
18, 19 

National Old Line Ins. Co. v. ~rowhlee, 349 So.2d 513 
(Miss.1977) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  12 

1 

Noxubee County School District v. ~nitee. National Insurance Co . , 
883 So. 2d 1159 (Miss. 2004) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  20 I 

Nationwide Mut. Ins. Co. v. ~arric&, 636 So. 2d 658 

Old Southern Life Ins. Co. v. ~c~abrin, 334 So.2d 361 
(Miss.1976) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  12 

(Miss. 1994) 

. . . . . . . . . . . .  Osborne v. Bullins, 549 So.2d 1337, 1339 (Miss. 1989) ) .7 
I 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7, 11, 12 

Pawtucket Mut. Ins. Co. v. ~artforh Ins. Co., 147 N.H. 369, 
787A.2d870 (N.H. 2001) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14,22 i 

Sprow v. Hartford Ins. Co., 594 F. id 418 
(sth cir.1979) . . . . . . . . . . . . . . . . .  I.. . . . . . . . . . . . . . . . . . . . . . . . . . .  .li 

I 

State Farm Mut. Auto. Ins. Co. v. hcitzs, 394 So.2d 
1371 (Miss.1981) . . . . . . . . . . . . . .  / . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 

I 
State Farm Mut. Auto. Ins. Co. v. Taylor, 233 So.2d 805 

! (Miss.1970) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11 

State Farm Mut . Auto Ins. Co. v. ~Aiversal Underwriters 
Ins. Co., 797 So.2d981(Miss.20$1) . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 

Too~s v. Gulf Coast Marine Inc., 74 F.3d4483 
. . . . . . . . . . . . . . . . . . . . . .  ( ~ ~ ~ ~ i r . 1 9 9 6 )  . . . . . . . . . . . . . . . . .  I 17 

. . . . . . .  
Universal Underwriters Ins. Co. v. Ford, 734 So.2d 173 

(Miss.1999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  l2,l3 

Wooten v. MFBIC, 924 So.2d 519 (~iss~. 2006). . . . . . . . . . . . . . . . . . . . .  .16 



I. STATEMENT OF THE ISSUIS 

1. Whether The "Hired !~uto" Endorsement Of 
The Insurance policies Issued By NFICOH 
and CCC Provides /Liability Insurance 
Coverage For The Co:lision? 

11. STATEMENT OF THE CASE 

A. Nature Of The Case, Of Proceedings 
And Disposition In 

This appeal stems from bodily jnjuries sustained by appellant, 
i 

a guest passenger, in an automobil driven by Clifton Hall (Hall), 4 
owned by Enterprise Transportation hervice Company (ETSC) and hired 

by NTC. On August 6, 2001, while in the course and scope of his 

employment at ETSC, Hall was drivihg a 1995 Oldsmobile northbound 

on Highway 1 near Moon Lake in ~oahoma County and rear ended 

another northbound vehicle causing appellant's severe and permanent 
I 

bodily injuries. 

In May 2001, ETSC and NTC enter4d into a verbal agreement under 

which ETSC was paid $.SO per mile td transport Temporary Assistance 

to Needy Families (TANF) participarits to various work locations in 
! 

several Delta counties. NTC procured "hired auto" liability 

insurance coverage contained in policy number 226760218 issued by 

National Fire Insurance Company 06 Hartford (NFICOH) and policy 
I 

number 22670235 issued by Continenth1 Casualty Company (CCC) which 
i 

were in effect on August 6, 2001. B$ order dated July 11, 2005, the 
I 
i trial court entered an order graqting PiTC's motion for summary 

judgment concluding the between ETSC and NTC was an 

independent contractor and dismisse appellant's claims against NTC + 
with prejudice. On March 31, 2006, khe trial court granted summary 



judgment in favor of NFICOH and C C concluding the ETSC vehicle 

involved in the August 6, 2001 co lision did not fall within the P 
meaning of a "hired auto" and thk liability insurance coverage 

under the NFICOH and CCC policies id not extend to ETSC and Hall. 4 
Feeling aggrieved, appellant filed notice of appeal to this Court 

on December 14, 2006. ~ 
B. STATEMENT d~ THE FACTS 

NTC was incorporated in 1998 h Jackie Netterville and Evelyn 

Netterville. NTC started out as a cab company and operated as such 

services. C.P. 82-84. 

I 
for approximately one year while blso providing airport shuttle 

i 
I 

On September 19, 2000, DHS ! entered into a contract for 
I 

transportation services with The daron E. Henry Community Health 

Service Center, Inc. ("Aaron") . dpder the agreement, Aaron was 

compensated $1.74 per mile for tiansporting TANF participants. 
I 

C.P.380-393. 

Because Aaron was unable to se&vice the entire Delta regions, 
1 

DHS permitted Aaron to contract wit for-profit companies like NTC 4 
that had the manpower and to service the contract. Aaron 

agreed to pay NTC $1.00 o transport TANF participants. 

C.P. 100. DHS could not h for profit entities like NTC. 

C.P. 93-95. 

In the September 19, 2000 condract between DHS and Aaron for 

transportation services, paragrap 17 of the MDHS Contract For 

Personal Or Professional Service required $1,000,000 on all 

vehicles used to provide transporta,ion services. C.P.383-384; C.P. 

111. 

I I 
I 

2 I 



ETSC began doing business andbegan providing transportation 
I 

services in May 2001 when NTC verbally agreed to pay ETSC $0.50 per 

mile to transport TANF participantL. C.P. 68-70; C.P. 100. 

On average, ETSC transported ix to ten TANF participants per 

day, but had transported as high as fifteen participants in a day. 

C.P. 184. The trips usually irjbolved the transportation of 

participants between their resid nces in Washington, Bolivar, 7 
Sunflower, Coahoma and Tunica dounties and their places of 

employment at casinos in Robinsonvi le, Mississippi. C.P. 184. ETSC f 
exclusively providedtransportation services for NTC. Moreover, NTC 

was ETSC's only source of income. C.P. 181-182. 

ETSC collected payment from after presenting NTC with an 

invoice for transportation servicds. NTC! paid ETSC 50 cents per 

mile to pick up, transport, and d op off TANF participants. C.P. 4 180. NTC would fax an order for tfansportation to ETSC with the 
I 

necessary information to transport~ANF participants such as when 

and where ETSC should pick and drop off participants. C. P. 99-101. 

ETSC drivers used BTSC-owneb vehicles to transport TANF 

participants and completed daily llogs to indicate the client, 
I 

pickup and drop off location and bileage under verbal agreement 

with NTC. The daily logs were used dy ETSC to get paid by NTC. C. P. 
191. I 

i 
After ETSC and NTC entered i to the verbal agreement, ETSC + 

employees received training from N C on how to complete the TANF 

forms and how to conduct themselve as drivers. NTC also provided h driver training to some ETSC employyes. Likewise, NTC would perform 

car inspections on ETSC's autom d biles and would review ETSC 

3 i 



employee files to insure ETSC was peeting TANF requirements. C.P. 
I 

190. I 

i On August 6, 2001, at the timeof the collision, the ETSC 1985 
1 

Oldsmobile was hired by NTC to trqnsport a TANF participant from 

Robinsonville in Tunica County td their home. The vehicle was 
i 

furnished by ETSC as part of its vkrbal business arrangement with 
I 

NTC to transport TANF participants upon NTC's faxed request. I 
Jackie Netterville, Sr., the o ner of; NTC informed Larry Skeen 

at American Auto in Greenville  the^ 1 insurance agency that procured 
the NFICOH and CCC insurance policies) that NTC was transporting 

TANF participants and that ETSC wo id be hired to do TANF work for i 
NTC. C.P. 115-117; By letter dated and faxed January 5, 2001, the 

Crump Group in Memphis, Tennessee equested additional from Larry i 
Skeen at America Auto in Greenvilld concerning the procurement of 

insurance coverage for NTC. In respbnse, Larry Skeen handwrote the, 
1 

answers to the questions and advised "they are contracted to 

I transport passengers to and from w?rk through Miss. Departmmt of 

Human Service Work Program." C.P.915. 

On August 6, 2001, appellant, i was a guest passenger in an 
automobile owned by ETSC, hired byi NTC to provide transportation. 

I services under the MDHS contract anp driven by Hall in a northerly 
i 

direction on Highway 1, near  on Lake, in Coahoma County, 

Mississippi to pick up a T A ~ F  pa.rticipant waiting for 
I 

transportation back to a residence in Bolivar County. C.P.234-235. 

Prior to August 6, 2001, on'two other occasions ETSC had 

I .  permitted non-TANF participants to; rlde as guest passengers. On 

one of the occasions, NTC called ET b C and asked Jessie Jones if he 
4 : 



would take a stranded non-TANF participant to his home. C.P. 249. 

On August 6, 2001, NTC had in' force and effect NFICOH policy 

number 226760218 which provided $ ,000,000 commercial liability P 
insurance and CCC commercial umbpella liability policy number 

I 

226760235 which provided $1,000,000 excess liability coverage. C.P. 

308. The general insuring provision of Section I1 A 1 b of NFICOH 

policy 226760218 defines "INSURED" to include: 

1. Who is A n  1nsjred 
I 
I 

The following are \\insurkdsrr: 

a. You for any coveredl "auto". 
i 

b. Anyone else while usling with your permission a 
covered "auto" you oh, hire or borrow except: 

1. The owner or Anyone else from whom you 
hire or borrod a covered "auto". This 
exception does not apply if the covered 
"auto" is a trailer" connected to a 't covered "auto" !you own. 

I 
2. Your "auto" is 

or a member of 

3. Someone using covered "auto" while he 
or she is wo k king in a business of 
selling, servi&ng, repairing, parking or 
storing "autosp unless that business is 
yours. i 

4. Anyone other k h a n  your \'employees", 
partners (if ou are a partnership), 
members (if yo are a limited liability 
company), or a /lessee or borrower or any 
of their "employees", while moving 
property to or from a covered "auto". 

5. A partner (if ou are a partnership), or 
a member (if y u are a llmited liability 

household. 

d company) for a, covered "auto" owned by 
him or her orj a member of his or her 

I 



e. Anyone liable for t e conduct of an "insured" 
described above butronly to the extent of that 
liability. I 

C.P. 320. (emphasis added). 

The general insuring provisio&z of Section I1 2 e of the CCC 
i 

policy 226760235 defines  INSURED"^^ include: 

2. Each of the followiAg is also insured: 

d. Any other**gersons or organizations 
included as /an insured under the 
provisions of bhe "scheduled underlying 
insurance" in Item 5 of the Declarations 
and then onlyi for the same coverage, 
except for limits ofliability, afforded 
under such / "scheduled underlying 
insurance". I 

C . P .  337. i 
i 
I 

111. SUMMARY OF ARGt- 

The determination central to the resolution of this case is 

the "hired auto" endorsement contai ed in NFICOH and CCC contracts 1 
of insurance. The familiar rule of1 contract interpretation under 

Mississippi law is that a clear a unambiguous contract will be i 
enforced as written. Century 21 Dedr, South Properties v. Kevs, 652 

So.2d 707, 717 (Miss. 1995). Furthe more, "in contract construction 4 
cases our focus is on the objective fact- the language of the 

I 
contract. We are concerned with whbt the contracting parties have 

I 
sald to each other, not some secret thought of one not communicated 

I 

I to the other." Heritase Cablevision v. New Albany Elec. Power 

System of New Albanv, 646 So.2d l3C15, 1313 (Miss. 1994) (quoting 



Osborne v. Bullins, 549 So.2d 1337, 1339 (Miss.1989)). 

However, "the familiar public~policy" in Mississippi is that 

"courts must interpret the terms df an insurance policy (and the 

statutes from which they derive) l/iberally in favor of providing 

coverage for the insured." Gulf GU&. Life Ins. Co. v. Duett, 671 

So.2d 1305, 1308 (Miss.1996) (citing Aet:na Cas. and Sur. Co. v. 

Williams, 623 So.2d 1005, 1008 (Miss. 1993) ) . Therefore an ambiguous ~ 
term in an insurance policy must be construed against the drafter 

of the policy and in favor of the insured. Nationwide Mutual Ins. 

Co. v. Garrisa, 636 So. 2d 658, 662 (Miss. 1994). An ambiguity in 

I an insurance policy exists when t h ~  pollcy can be interpreted to 

have two or more reasonable meaninbs. See Insurance Co. Of North 

America v. Deposit Guaranty Nat . Bank , 258 So. 2d 798, 800 
I 

(Miss.1972). Further, where a policy is subject to two 

! 
interpretations equally reasonable; that which gives the greater 

indemnity to the insured should be dopted. State Farm Mut. Auto. 

Ins. Co. v. Scitzs, 394 So.2d 1371 1 1372 (Miss. 1981); State Farm 
Mut. Auto. Ins. Co. v. Taylor, 233 So.2d 805,811 (Miss.1970). In 

construing the hired auto endorsebent, all ambiguities will be 

construed against the insurer. So, to benefit from an exclusionary 

provision in an insurance contract, the insurer must show that the 

exclusion applies and that it 4s not subject to any other 
! 

reasonable interpretation that would af f ord coverage. 

Under the general insuring provisions of policy number 

226760218 and policy number 2267602 5, NFICOH and CCC are obligated I 
to pay damages on an insured's b4half up to the stated policy 

I 



limits of $1,000,000. The ,ETSC vehicle driven by Hall on August 6, 

2001 was a covered under the NFICO~ and CCC policies as a "hired 

auto" as defined under the ~usiness Auto Coverage form of the 

NFICOH and CCC policies. The suit dgainst Hall and ETSC arose from 

I 
the use of a covered hired auto. @s such, there is coverage and 

NFICOH and CCC should be required to pay any judgment rendered in 
I 

this action against Hall and ETSC f r the .August 6 ,  2001 collision. i 
Hall and ETSC are covered "'nsureds" under the applicable i 

definitions of the NFICOH and C C ~  policies; the vehicle being 
I 

driven by Hall was a covered "hired auto" within the meaning of the 

NFICOH and CCC insurance policies uhder M:ississippi law and NFICOH 
I 

and CCC are legally obligated to pak any judgment rendered against 
I 

Hall and ETSC in appellant's favo arising out of the August 6, t 
2001 collision. I 

1. Whether The "Hired ~uto" Endorsement Of 
The Insurance Poli ies Issued By NFICOH 
and CCC Provide Liability Insurance f Coverage For The Collision? 

I 

The Business Auto Coverage F rm Declarations of the NFICOH i 
policy provides: ~ 

Item 

lhli poltc) provided only those covengrs u hcre a charge i c  c h o w  in th premium e o l u ~ n ~  below 
ul thcrc cvvuragrj wll apply only to those "autos" shown as covered "auto" "Autos" are I 

I shown as covered "autos" fora ~articularcoveraaebv tlie entrvofoni ormore of the svmbols from I 
the COVERED AUTO Secttan of the ~ u s l n e s i  i u t  covdrage hrm next to the name of th 
coverage 



LIABILITY & 
C.P. 308 

COVERED AUTOS 
(Entry of one or mare 
of the symbols from 
the COVERED 
AUTO Section of the 
Business Auto 
Coverage Form shows 
which autos are 
covered autos) 

7 2 3  

1 LIMIT 

AGCIDENT OR LOSS , PREMIUM 

$27.1 3 1 .OO 

The Business Auto Coverage ~ o r m  of the NFICOH policy provides: 

BUSINESS AUTO 

Various provisions in this policy restrict covdrage. Read.the entire policy carefully 
to determine rights, duties and what is and is not covered. 

Throughout this policy the words "you" an "your" refer to the Named Insured 
shown in the Declarations. The wards "we"~'ud3 and "Our" refer to the Company 
providing this insurance. 

I 
Other words and phrases that appear in qu#ation marks have special meaning. 
Refer to Section V - Definitions. I 

SECTION I - COVE D AUTOS P 
following numerical symbols describe that mhy be covered "auto". The 

that are covered "auto". 

A. Description Of Covered AuIo Designation Symbols 

i 

SYMBOL DEscRlPnoN OF COVERED AUTO D ~ I G N A T I O N  ?- 

I SYMBOL I DESCRIPTION OF COVERED AUTO DES!IGNATION SYMBOLS 
I I 

7 ~ ~ ~ ~ i f i ~ ~ l l ~  Only those "auto's des in Ltem Three of 
Described 
"Autos" 



Only 

liability company) members of their 
households. 

Nonowncd Only those "autos" y u do not own, lease, 
"Autos" Only hire, rent or borro Q that are used in 

connection with your bbsiness. 'Phis includes 
"autos" owned by you7 "employees" partners 
(if you are a partners ip) , members of their f.' household but only w ile used in your or 
your personal affai$. 

1. Who Is An jnsured 
The following are "insureds." 

a. You for any covered "auto". 
h. Anyone else whileusing with your permission a covered "auto" you own,& or 

1 
borrow except: I 

(1) The owner or any one else from whom jou hire or borrow a covered "auto". 
This exception does not apply if the coverdd "auto" is a 'bailer connected to a 
covered "auto" you own. 
(2) Your employee" ifthe covered "auto" is that"emp1oyee" or amember 
of his or her household. 
(3) Someone using a covered "auto" is working in a business of 
selling, servicing, repairing, parking unless that business is your. 
(4) Anyone other than your 
members (if you are limited 
their "employees", while 
( 5 )  A partner (if you are 
company) for a covered 
household. 
c. Anyone liable for the 
extent of that liability. 

C.P. 319-320. (emphasis ours). 

I A. Mississippi Law "i" Construction of 
Insurance Policies. 

i 
Under Mississippi law, an i surance policy is a contract I 

subject to the general rules of co tract interpretation. Clark v. 

State Farm Mutual Ins. Co., So.2d 779, 781 (Miss.1998). 

I Therefore, courts interpret insurance policies according to 



contract law. This interpretation is limited to the written terms 

of the policy. Alfa Insurance Corp.1 v. Rvals, 918 So.2d 1260, 1262 

(Miss.2005) ; Farmland Mut. Ins. Co.1 v. S c r ~ ,  886 So.2d 714, 717 

(Miss. 2004) ; State Farm Mut. Auto 1.ns. Co. v. Universal 

Underwriters Ins. Co., 797 So.2d 9 1, 985-86 (Miss.2001). If the 

policy is unambiguous, its terms mu t be given their plain meaning I 
and enforced as written. J & W ~ood4 Cor~, v. State Farm Mut . Auto. 

Ins. Co., 721 So.2d 550, 552 [Miss.j998) . Further, provisions that 

limit or exclude coverage are to be onstrued liberally in favor of 

the insured and most strongly again the insurer in order that the 

purpose of insurance shall not be efeated. Such ambiguities must 

be construed in favor of coverage. Nationwide Mutual Ins. Co. v. 1 
Garriqa, 636 So.2d 658, 662 (~iss.4994). An ambiguity exists when 

a provision in an insurance polict is subject to more than one 

reasonable interpretation. J & W ~ohds Cor-p, 723 So.2d at 551-52. 

If the Court finds ambiguity in he language of the insurance t 
policy, then "the Court must n cessar-ily find in favor of 

coverage." Id. at 552. The Mi sisslppi Supreme Court has I "recognized the need to protect insureds because of their uneven 
I 

bargaining power in dealing wit1 insurance companies." 

Fidelitv & Guar. Co. v. Ferquson, j698 So.2d 77, 80 (Miss.1997). 

Policy terms should be understood in their plain, ordinary, and I popular sense rather than in a philpsophical or scientific sense. 

Blackledse v. Omeqa Ins. Co., 740 ~b.2d 2:95, 298 (Miss.1998). 

An insurer's failure to define a term in an insurance policy 

renders the policy susceptib$e to varying reasonable 
1 



interpretations. Old Southern Life hns. Cp. v. McLaurin, 334 So.2d 

361, 363 (Miss. 1976) (undefined te m "alcoholism" rendered policy 4 
ambiguous); National Old Line Ins. ko. v. Brownlee, 349 So.2d 513, 

514-15 (Miss. 1977) (undefined te 4 "neoplasm" was not clearly 
! 

expressed and too general in nature; to eljminate coverage) ; Burton 

v. Choctaw Countv, 730 So.2d, 8 (Mi I s.1999) (the failure to define 
policy term "nursing treatmentJ'/ renders exclusionary clause 

ambiguous). An ambiguity is created when a policy can logically be 

interpreted in more than one wah, one of which would allow 

coverage. Universal Underwriters IJs. Co. v. Ford, 734 So.2d 173, 

176 (Miss. 1999) . Because the term " ire" as used in the NFICOH and 
1 

CCC policies can logically be interdreted in more than one way, the 
I 

undefined term "hired" is ambiguow. 

In the trial court, NFICOH~ and CCC cited Black's Law 

Dictionary (8th ed.2004) to import a defj-nition not contained in 

either of the two policies. C.P. 8 9  . The need to cite Black's Law ? 
Dictionary confirms no definition df "hire" is contained in the 

clauses of the NFICOH and CCC poli ies. If the definition of hire 

contained in Black's Law Dictiona was expressly stated in the 

NFICOH and CCC policies, there wo id be no reason to cite the 

Black's Law Dictionary definition. s aforestated, the reference to 1 Black's Law Dictionary is an att pt to import terms into the 

policies that are plainly not in eiither policy. In order to limit 
l 

or exclude coverage to "a vehicle th t is utilized to provide labor 

or services engaged by NTC", the Co rt would need to read into the I ' text of the limiting provisions tha7 are Simply not present. To be 
i 
i 
I 



effective, a limitation or excluqion must expressly limit the 
I 

definition of "hire." Here, the dolicies failed to do so. See 

Universal Underwriters, 734 So. 2d /at 178 (multiple acts of theft 

are sufficient related to constitute one occurrence or loss only 

i where the applicable policy language states multiple acts may be so 
I 

treated) . 1 
I 

Next, NFICOH and CCC argued 'to thc? trial court that "the 

overly broad construction [for co erage] proposed by Plaintiff i. 
would lead to absurd results. " C.P. / 899. The hypothetical coverage 

i 
analogy is unconvincing. When analyzing an insurance contract for 1 
ambiguity, the relevant facts are khose :in the instant case, not 

I 

any possible hypothetical that ma4 eliminate the ambiguity ,at a 

theoretical level. The case concc$ms "hired auto" coverage as 

defined in NFICOH and CCC policies. !Pay aml3iguities in the insuring ~ 
or exclusion clauses are strictly c strued against NFICOH and CCC. T 
Since neither policy expressly limits the definition of hire, if 

the 1995 Oldsmobile was "hired" by ~ T C  on August 6, 2001 under any 
I 

reasonable interpretation, coverage /is ava.ilable. Furthermore, none 
! 

of the enumerated exclusions in eit er pol.icy are applicable here. P 
See C.P. 321-323. The exclusionary terms of the policies do not 

1 

expressly limit coverage to situatiions involving "a separate 
I 

contract by which the vehicle is hired to the insured for the I 
insured's exclusive use and control " Furthermore, the Court must 1 .  
interpret terms of insurance particularly exclusion and 

limitation clauses, insured wherever reasonably 

possible. Id. at 1373. 

! 
13 j 



Furthermore, insurance polic: 

light of their purpose and the 

protect. Id. at 535. The term "hire 

The parties have demonstrated 

interpretations of "hire." This C 

that the purpose of the policie~ 

reasonable on the facts of this ci 

include coverage for the 1995 C 

Consequently, there is coverage un 

A hired auto provision includ 

"loaned" vehicles. American Indem 

m, 157 Ariz. 571, 572, 760 P.2d 
legal analysis is used for borrow 

decisions in American Indemnitv, 

Home Ins. Co., 765 F.2d 753, 755 ( e  

v. Swearinqer, 169 Ca. App.3d 779 

(1985), Pawtucket Mut. Ins. Co. v. 

372, 787 A.2d 870, 873 (2001) and 

Ill. 661, 666, 695 N.E. 2d 1309, 1: 

in either the term "borrow" or "h: 

applied the familiar rules of const 

decisions provide support for the ; 

"hired" in the policies is susc 

interpretations. Thus, coverage is 

collision, due to the ambiguity a 

"hire. " 

!s are to be construed in the 

azards they were designed to 

' is undefined in the policies. 

more than one reasonable 

~urt should construe "hire" so 

will not be defeated. It is 

;e to interpret "hire" as to 

.dsmobi:le on August 6, 2001. 

er the policies. 

s cove'rage for "borrowed" and 

itv Ins. Co. v. Code Electric 

i71, 572 (1988). Thus, the same 

d, loaned or hired autos. The 

50 P.2d at 574; Kresse v. The 

' Cir. 1985) ; Indemnity Company 

784, 214 Cal. Rptr. 383, 386 

srtford Ins. Co., 147 N.H. 369, 

Brile v. Estate of Brile, 296 

2-13 (1998) found an ambiguity 

:e" in a hired auto policy and 

uctioil to find coverage. These 

.gumenc that the undefined term 

ptible to varying reasonable 

)rovided for the August 6, 2001 

ising from the undefined term 



B. The Hired Auto Endorsement Does Not 
Require A separate1 Contract For The 
Insured's Exclusive hse and Control. 

The hired auto endorsement of ithe NFICOH and CCC policies do 

not require a separate contract bylwhich vehicle is hired to the ~ 
insured for the insured's exclusive( use and control for coverage. 

Neither policy contains an express limitation or exclusion of 

coverage for the "hired" 1995 Oldsm,bile 1 involved in the August 6 ,  
I 

2001 collision. The policies1 jexclusions are specifically 

enumerated, C.P. 321-323, and none expressly limits or excludes i Hall, the 1995 Oldsmobile and the August 6, 2001 collision from 

coverage under the NFICOH and CCC pjlicies. Therefore, the outcome 

determinative question of policy iterpretation h is whether Hall, 

the 1995 Oldsmobile and the August 6, 2001 collision come within 

the coverage as defined within the FICOH and CCC policies. I 
The order granting summary judgment requires the impor,tation 

terms into the policies. The policies contain no limitation or 

exclusion which require "a separatei contract by which the vehicle 

is hired for the insured's exclusiv use and control." In order to 

limit the hired auto coverage provi ions as urged by the insurers, I the Court would need to read into t e text exclusionary provisions t that are not contained in the poliicies. Where, as here, if an 
I 

undefined term used in an insura ce policy is susceptible to P 
varying interpretations, the Court / should construe the undefined 

i term in such a manner as to find c verage. 9 
I 

The trial court's importation 'of exclusionary terms into the 

policies is fundamentally inconsis ent w,ith the Court's duty to I 



faithfully apply the governing pridciples of Mississippi contract 

law. NFICOH and CCC have not pointed to any Mississippi legislative 1 or judicial pronouncement that requlre an insurance policy written 

in Mississippi to include provision& which mandate there must be "a 

separate contract by which the vehijle is hired to the insured for 
I 

the insured's exclusive use and co$trol." To the contrary, under 

i Mississippi law, in the absence of an affirmative expression of an 
I 

overriding public policy by the legjslature or judiciary, coverage 

is governed by the terms of each iksurance policy in which it is 

afforded, including terms of limita ion. Wooten v. MFBIC, 924 so. 

2d 519, 523 (Miss. 2006); Alfa Ins. 1 Corls v;. Rvals, 908 So.2d 1260, 

1263 (Miss.2005) (policy definition of "use" as the "actual manual 
l 

and physical driving of a car" ed uni.nsured motorist coverage 

for off road use of MDOT Due to the ambiguity in the 
i 

undefined term "hire", the August 2003 collision arose out of 

the use of a "hired" auto within meaning of the policies. 

Therefore, Hall, the 1995 Oldsmo and the August 6, 2001 

collision come within NFICOH1s add CCC's coverage obligation. 
i 

Although NFICOH and CCC may well 'have intended to limit thelr 

"hired" auto coverage obligation, the limiting and exclusionary 

C. The Cases Relied Upo By The Trial Court 
Involve Materially D'fferent Exclusionary 
Clauses. t 1 

clauses contained in the policies 

required by Mississippi law. 

The NFICOH and CCC provisions are factually distinguishable 

did not expressly do so, as 

from the policy provisions interpre ed in the cases relied upon by f I 



the trial court. C.P. 961-963. The policy provisions at issue in 

those cases expressly required a eparate contract by which the Ei 
vehicle is hired to the insured for Lhe insured's exclusive use and 

I 
control. See, e.g. Sprow v. Hartford Ins.&, 594 F.2d 418, 422 

(5th cir. 1979) ; (applying ~ i s s i s s i ~ ~ i  law, but denied coverage 
I 

under exclusion provisions that inshrance did not apply to "a non- 
! 
I owned automobile used in a joint venture not designated as a named 

insured . . . "  and "because there was not a separate contract under 
which the truck was hired to L.D. 's business") ; Toops v. Gulf Coast 

Marine Inc., 72 F.3d 483, 487 ( 5 ~ ~  Ci .I9961 (applying Texas law and F 
noting " [alccording to the insuranbe policy at issue, Toops was 

required to prove that ~a~ton-~cott not only hired a "covered 
I 

auto". . .but that the drivers of t e hired autos were under the h 
I 

control of Dayton-Scott") . I 
I 
i 

The hired auto endorsement conta3.ns no provisions which 
I 

require a separate contract by whic the vehicle is hired on behalf 

of the insured for the insured's xclusive use and control. The I 
cases relied upon by the trial c urt are of limited, if any, 

relevance to the instant situation ecause they involved policies 

that did explicitly limit coverage L o require a separate contract 
by which the vehicle is hired to 1 he insured for the insured's 

1 
exclusive use and control. In the who Is An Insured provisions of 

i 
the NFICOH and CCC policies, " [a]nybne else while using with your 

I 
permission, a covered auto you o n, hire or borrow . . . "  1s an 

insured. There is no mention of a eparat.e contract on behalf of 

the insured by which the vehicle id hired to the insured for the 



insured's exclusive use and control;. 

The decisions relied upon! by the trial court from 

jurisdictions other than Mississipp' are of limited utility. First, i though the courts in other jurisd+ctionr; have adopted, in some 

form, the position NFICOH and CCC urbe here, those courts have done 

i so in the context of interpretinp exclusions which expressly 

limited coverage. Thus, the court were bound to construe the 

exclusions narrowly. Second, in the relied upon by the trial 

court each court was tasked with int those policies had to 

consider the specific language at ibsue. 

D. One Case Relied Upo By The Trial Court 
Involves An Insurer' { Duty to Defend. 

The trial court relied upon ~ibertv Mutual Fire Ins. Co. v. 

Canal Insurance Co., 177 F. 3d 324 (5th Cir. 1999) to reach the 

I conclusion of no coverage. Libertv Mutual is clearly inapposite and 

involves an insurer's duty to defe d which is determined by the b 
allegations of the complaint. IA Liberty Mutual , after the 

underlying tort action (the Carloc litigation) was tried and a 

jury returned a verdict for $513,000 for the wrongful death of Jane 1 -  Love, Liberty Mutual filed a decla atory judgment action against 

Canal for breach of the duty to def nd ATCO (a sawmill insured by 

Liberty Mutual that had a Cuttin and Hauling Agreement with 

McConnell Logging to transport TCO :Logs). In the Carlock 

litigation, the plaintiffs' comp aint ,alleged that McConnell I 
Logging and its driver that caused the collision that killed Jane 

Love operated under had a master-sekvant relationship with ATCO. 
I 

As an equitable subrogee, I,ibe/rty Mutual filed a declaratory 



judgment action and sought attorneys#' fees and expenses incurred in 

the defense of ATCO in the Carlock l,h.tigation and the return of the 

$112,500 it paid to settle the carli ck claims against ATCO. Canal P 
filed a counter-claim and asserted ~ b b e r t ~  Mutual breached its duty 

to defendant McConnell Logging and i s driver. On cross-motions for 1 summary judgment, the district cou,t entered summary judgment in 

Liberty Mutual's favor finding that ATCO was an insured under the 

Canal policy, that Liberty Mutual h 1 d no (duty to defend McConnell 
I 

Logging and its driver, that Canal as liable for attorneys' fees r 
and the $112,500 Liberty Mutual paib to settle the claims against 

I 

ATCO . I 
On appeal, the Fifth Circuit aifirmed that Canal had the duty 

to defend ATCO in the Carlock lit(igation because ATCO met the 

definition of an insured under 'the Canal policy under the 

allegations of the complaint rule, jhat Liberty Mutual had no duty 
I 

to defend McConnell Logging and its driver, but reversed the 

district court's finding that Canal / s breach of its duty to defend 
caused Liberty Mutual to pay the $112,000. As can be easily 

discerned, the decision in involved an insurer's 

duty to defend, but not This case has 

nothing at all to do with the case kt bar. The Liberty Mutual 

decision does not control the outc me of the Mississippi issued b 
NFICOH and CCC insurance policies. ) 

The NFICOH and CCC insurance dolicies issued to NTC provide 

coverage for the August 6, 2001 co lision under the "Hired Auto" 

endorsement. According to Section I (A) under the Business Auto \ I 

Coverage Form, the policy provides 1, ability coverage for "all sums t 
19 1 



. . an insured' legally must pay as damages because of 'bodily injury' 
I 

or "property damage" to which this insurance applies caused by an 
I 

'accident1 and resulting from the o$nership, maintenance or use fo 

a covered 'auto' ."  The policy furthe provides that an "insured" is I anyone else while using with your piermission a covered 'auto' you 
I 

own, hire or borrow." The ~eclarati$ns page of the policy provides 
I 

coverage for various covered autos, including coverage for "Hired 

Autos." A "Hired Auto" under the inlsurance contract is defined as 

"only those .autost you lease, hire1 rent, or borrow." Based upon 

these contractual provisions in thd policy, ETSC and/or Hall are 

insureds if Hall was using an auLomobile "hired" by NTC. The 

Mississippi Supreme Court has repeatLdly stated, "Our familiar rule 
I 

of contract interpretation is that a1 clear and unambiguous contract 

will be enforced as written." G If Guarantv Life Insurance v. +- Duett, 671 So.2d 1305, 1308 (Miss. 11996). "A court must effect 'a 
1 

determination of the meaning of 1 the language used, not the 

ascertainment of some possible b,t A unexpressed intent of the 
I 

partles. I "  Delta Pride Catfish, 1n4. v. Rome Ins. Co . ,697 So.2d 
400, 404 (Miss. 1997) ( Glbbs. Sacre, 501 

So.2d 416, 419 (Miss. ambiguous and 

unclear policy language must be rksolved in favor of the non- 
I 

insurer. Nationwide Mut. Ins. Co. $. Garr-, 636 So. 2d 658, 662 

20 

drafting party-the insured. " ~oxudee Countv School District v. 

United National Insurance C o . ,  883 So. 2d 1159, 1165 (Miss. 2004). 

Provisions that limit or exclude lcoverage are to be co~strued 

liberally in favor of the insured and most strongly against the 



(Miss. 1994) . 

According to the record evidence, it is undisputed that NTC 

hired ETSCts automobiles to performits transportation obligations 
I 
1 

under its contract with Aaron to trabsport participants of the TANF 

program. According to the deposit'on of Jackie Netterville, NTC 

would fax ETSC an order for transp rtation of a TANF participant 1 
and NTC would hire ETSC's automobil, k s and drivers to transport the 
participant. C.P. 99-101. Aaron w uld pay NTC $1.00 per mile to + 
transport the TANF participants an NTC would pay ETSC $.50 per b 
mile. C.P. 100. NTC required ETSC drivers to comply with training 

requirements and to attend NTC trai ing cl-asses. C.P. 108. Jackie r' 
Netterville informed NTC's insura ce agent that NTC would be p. 
engaging ETSC's automobiles and drivers to transport the TANF 

I 

participants. C.P. 116; C.P. 915. essie Jones, the President and 

CEO of ETSC, testified that ETSC di not provide its automobiles to 

anyone other than NTC. NTC was ETS~'S only source of income. C. P. 
I 

181-182. Jones also testified Jackie Netterville, the owner of NTC, 
I 

would review ETSC's employee files to make sure ETSC was meeting i 
all of the TANF requirements. c.4. 190. NTC would perform car 

inspections on ETSCts automobiles land required ETSC to turn in 

daily transportation logs for each part'icipant it transported. 

C.P. 190. Based upon these undispu ed facts, the pollcy language i 
provides ETSC and Hall were insure under the contract since NTC t 
had hired ETSC7s automobiles to perfbrm it$ obligations under their 

TANF contract. NTC faxed daily order for transportation, requested b 
daily log records, trained the driv rs, and inspected the vehicles e 
that it had hired. There is no oubt permission was given to P 



ETSC's drivers to operate the auto 

its obligations to Aaron. 

The vehicle driven by Hall wa: 

CCC ' s policy language. Courts in ot 

declined to add this additional 

policy. See Pawtucket Mut. Ins. Cc 

8 7 0 , 8 7 3  (N.H. 2 0 0 1 ) .  The only purpc 

to transport TANF participants UI 

Jessie Jones testified that NTC wa: 

automobiles and ETSC's only source 

IV. CONC 

The NFICOH and CCC policies p 

ETSC, Hall and the August 6 ,  2 0 0 1  

an automobile "hired" by NTC, ther 

reverse and render judgment that 

policies provides coverage for the 
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