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I. STATEMENT OF THE ISSUES

1. Whether The “Hired jAutc” Endorsement Of
The Insurance Policies Issued By NFICCOH
and CCC Provides ! Liabkility Insurance
Coverage For The Collision?

ITI. STATEMENT [OF THE CASE

A. Nature QOf The Case, Course Qf Proceedings
And Disposition In The Court Below

Thig appeal stems from bodily injuries sustained by appellant,
a guest passenger, in an automobilg driven by Clifton Hall (Hall},
owned by Enterprise Transportation Service Company (ETSC) and hired

by NTC. On August &, 2001, while in the course and scope of his

employment at ETSC, Hall was driving a 1995 Oldsmobile northbound

on Highway 1 near Moon Lake in @oahoma County and rear ended

another northbound vehicle causing appellant's severe and permanent
i

bodily injuries. ]

In May 2001,ETSC and NTC enter%d into a verbal agreement under
which ETSC was paid $.50 per mile t% transgport Temporary Assistance
to Needy Families (TANF) participan@s to variocus work locations in
several Delta counties. NTC pro#ured “hired auto” liability
insurance coverage contained in poiicy number 226760218 issued by
National Fire Insurance Company of Hartford (NFICOH) and policy

|
number 22670235 issued by Continentll Casualty Company (CCC) which
were in effect on August 6, 2001. B& order dated July 11, 2005, the
trial court entered an order granting NTC's motion for summary
judgment concluding the relationship between ETSC and NTC was an

independent contractor and dismissed appellant's claims against NTC

with prejudice. On March 31, 2006, the trial court granted summary




judgment in favor of NFICOH and C

invelved in the August 6, 2001 col

meaning of a “hired auto” and the

under the NFICOH and CCC policies d
Feeling aggrieved, appellant filed
on December 14, 2006.

B. STATEMENT O

=

CC concluding the ETSC vehicle

lision did not fall within the
liabkility insurance coverage
id not extend to ETSC and Hall.

a notice of appeal to this Court

F_THE FACTS

NTC was incorporated in 1998 b
Netterville. NTC started out as a ¢
for approximately one year while
C.P.

services. 82-84,

Cn BSeptember 19, 2000, DHS

transportation services with The 3

y Jackie Netterville and Evelyn
ab company and operated as such
also providing airport shuttle
entered into a contract for

aron E. Henry Community Health

, |
Service Center, Inc. (“Aaron”). Under the agreement, Aaron was
i

! :
compensated $1.74 per mile for transporting TANF participants.

C.P.380-393.

Because Aaron was unable to se
DHS permitted Aaron to contract with
that had the manpower and equipment
agreed to pay NTC $1.00 per mile t
C.P. 100. DHS could not contract wit
C.P. 93-95.
In the September 19, 2000 cont
transportation services, paragraph
Personal Or Professional Services

vehicles used to provide transportat

111.

i

rvice the entire Delta regions,
1 for-profit companies like NTC
to sexrvice the contract. Aaron
© transport TANF participaﬁts.

h for:brofit entities like NTC.

rract between DHS and Aaron for
17 of the MDHS Contract Fo:
3 reqqired $1,000,000 on all

ion services. C.P.383-384; C.P.




ETSC began doing business andibegan providing trangportation

|
|
services in May 2001 when NTC verba}ly agreed to pay ETSC $0.50 per

\
mile to transport TANF participants. C.P. 68-70; C.P. 100.

On average, ETSC transported %ix to ten TANF participants per

|
day, but had transported as high as fifteen participants in a day.

C.P. 184. The trips usually inWolved the transportation of
i

participants between their resid?nces in Washington, Bolivar,

Sunflower, Coahoma and Tunica dounties and their places of

employment at casinos in Robinsonvi}le, Mississippi. C.P. 184. ETSC

exclusively provided transportation services for NTC. Moreover, NTC

was ETSC's only source of income. C.P. 181-182.

ETSC collected payment from NTC after presenting NTC with an
invoice for transportation servicés. NTC paid ETSC 50 cents per
mile to pick up, transport, and drop off TANF participants; C.P.
180. NTC would fax an order for transportation to ETSC with the
necessary information to transport TANF participants such as when
and where ETSC should pick and drop off participants. C.P. 99-101.

ETSC drivers used ETSC-owned vehicles to transport TANF

participants and completed daily |logs to indicate the client,

pickup and drop off location and mileage under verbal agreement

with NTC. The daily logs were used ﬁy ETSC to get paid by NTC. C.P.
191. |

After ETSC and NTC entered into thée verbal agreement,rETSC
employees received training from NI'C on how toc complete the TANF
forms and how to conduct themselves as drivers. NTC also provided

driver training to some ETSC employges. Likewise, NTC would perform

car inspections on ETSC's automobiles and would review ETSC
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employee files to insure ETSC was %eeting TANF requirements. C.P.
190.

On August 6, 2001, at the time,of the collision, the ETSC 1985
Oldsmobile was hired by NTC to trgnsport a TANF participant from
Robinsonville in Tunica Coﬁnty to their home. The vehicle wag
furnished by ETSC as part of its verbal business arrangement with
NTC to transport TANF participants|upon NTC's faxed request.

Jackie Netterville, Sr., the owner of NTC informed Larry Skeen
at American Auto in Greenville (thel insurance agency that procured
the NFICOH and CCC insurance policiies) that NTC was transporting

TANF participants and that ETSC would be hired to do TANF work for

NTC. C.P. 115-117; By letter dated]and faxed January 5, 2001, the
Crump Group in Memphis, Tennessee #equested additional from Larry
Skeen at America Auto in Greenvill% concerning the procurement of
insurance coverage for NTC. In respgnse, Larry Skeen handwrote the
answers to the questions and advilsed “they are contracted to
transport passengers to and from work through Miss. Department of
Human Service Work Program.” C.P.915.

Oon August 6, 2001, appellant! was a guest passenger in an

automobile owned by ETSC, hired by NTC to provide transportation

services under the MDHS contract anh driven by Hall in a northerly

{
direction on Highway 1, near M#on Lake, in Coahoma County,

Missigsippi to pick up a TA?F participant waiting for
transportation back to a residence in Boljivar County. C.P.234-235.
Prior to August 6, 2001, on|two other occasions ETSC had

permitted non-TANF participants to; ride as guest passengers.  On

one of the occasions, NTC called ETSC and asked Jessie Jonesg if he

4




would take a stranded non-TANF par&icipant to his home. C.P. 249.

On August 6, 2001, NTC had in‘fOICe and effect NFICOH policy
number 226760218 which provided $i,000,000 commercial liability
insurance and CCC commercial umbrella liability policy'lnumber
226760235 which provided $1,000, 000 |excesg liability coverage. C.P.
308. The general insuring provisiong of Section ITI A 1 b of NFICOH
policy 226760218 defines “INSURED” to include:

1. Who is An Insured
i

i
The following are “insureds

L

a. You for any covered|“auto”.

b. Anyone else while using with your permission a
covered “auto” you own, hire or borrow except:

1. The owner or anyone else from whom you
hire or borrow a covered “auto’”. This -
exception does not apply if the covered
“fauto” is a “trailer” connected to a
covered “auto” iyou own.

2. Your “employee’” if the covered “auto” is
owned by that “employee” orxr a member of
his or her household.

3. Someone using a covered “auto” while he
or she 1is working in a business of
selling, serviging, repairing, parking or
storing “autos? unless that business is
yours. '

4. Anyone other | than vyour ‘“employees”,
partners (if you are a partnership),;:
members (if you are a limited liability
company), or allessee or borrower or any .
of their Temployeés”, while moving
property to or from a covered “auto”.

5. A partner (if you are a partnership), or
a member (if you are a limited liability
company) for a covered “auto” owned by
him or her or{ a member of his or her
household.




e.
described above but
liability.

C.P.

320. (emphasis added) .

Anyone liable for the conduct of an “insured”
ionly to the extent of that

I
1

i
i
1

The general insuring provisioﬁs of Section II 2 e of the CCC

1

policy 226760235 defines “INSURED”

WHO IS AN
* % %

2. Each of the followi

*kKk |

Any other p

included as
provisions of
insurance’” in 1
and then only
except for limi
under such
insurance”.

C.P. 337.
ITT. SUMMARY
The determination central to
the “hired auto” endorsement contai
of insurance. The familiar rule of
Migssigsippl law is that a clear ar
enforced as written. Century 21 Dee

So.2d 707, 717 {(Migs. 1995). Further

cases our focus is on the objecti
contract.
said to each other, not some secret
to the other.” Heritage Cablevigi

System of New Albanyv, 646 S0.2d 13

;

ng i

to include:

NSURED
\

8 also insured:

ersong oOr organizations
ran  insured under  the
the “scheduled underlying
[tem 5 of the Declarations
for the same coverage,
ts of liability, afforded
“scheduled underlying

DF_ARGUMENT

the resolution of this case is
ned in NFICOH and CCC contracts
contract interpretation ﬁnder
1 unambiguous contract will be
o) Souﬁh Properties v. Keys, 652
more, Qin contract construction

ive fact- the language of the

We are concerned with what the contracting parties have

thought of one not communicated

on v.. New Albany Elec. Power

05, 1313 (Miss. 1994) ({quoting




Osborne v. Bullins, 549 So.2d l337é

However, “the familiar public
“courts must interpret the terms ©
statutes from which they derive) 1

coverage for the insured.” Gulf Gus

1339 (Miss.1989})).
policy” in Missisgsippi is that

f an insurance policy {and the

iberally in favor of providing

ar. Life Ins. Co. v. Duetk, 671

So.2d 1305, 1308 (Miss.1996) (citi

Williamg, 623 So.2d 1005, 1008 {(Miss

term in an insurance policy must be

)

ng Aetna Cas. and Sur. Co. v.

.1993)) . Therefore an ambiguous

> construed against the drafter

of the policy and in favor of the iﬁsured. Nationwide Mutual Ins.

Co. v. Garriga, 636 So. 2d 658,

an insurance policy exists when th
have two or more reascnable meanin

America v. Deposit Guaranty Nat.

{Miss.1972). Further, where a

interpretations equally reasonable

indemnity to the insured should be
Ins. Co. v. Scitzs, 394 So.2d 1371,
Mut. Auto. Ins. Co. v. Tavlor, 233

construing the hired auto endorse
construed égainst the insurer. So,
provision in an insurance contract,
exclusion applies and that it
reascnable interpretation that woul
Under the

general insuring

226760218 and policy number 22676023

662

1

(Miss. 1994). An ambiguity in
e policy can be interpreted to

See Ingurance Co. Of North

gs .
Bank , 258 So.z2d 798, 800
policy is subject to two

; that which gives the greater

State Farm Mut. Auto.

adopted.

1372 (Misgs. 1981); State Farm
So.2¢d 805,811 (Miss.1970). In
ment, all ambiguities will be
io benefit from an exclusionary
the insurer must show that the
s not: subject to any other
d affqrd coverage.

provisions of policy number

5, NFICOH and CCC are obligated

to pay damages on an insured's behalf up to the stated policy
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! .
limits of $1,000,000. The ETSC vehqcle driven by Hall on August 6,

2001 was a covered under the NFICQh and CCC policies as a “hired

auto” as defined under the Businéss Auto Coverage form of the
NFICOH and CCC policies. The suit 4gainst Hall and ETSC arose from
the use of a covered hired auto. %s such, there is coverage and
NFICOH and CCC should be required éo pay any judgment rendered in
this action against Hall and ETSC ftr the August 6, 2001 collision.

Hall and ETSC are covered “insureds” under the applicable
definitions of the NFICOH and CC? policies; the wvehicle being
driven by Hall was a covered “hired‘auto” within the meaning of the
NFICOH and CCC insurance policies under Mississippi law and NFICOH
and CCC are legally obligated to pay any judgment rendered against
Hall and ETSC in appellant's favor arising out of the August 6,
2001 colligion.

Iv. LEGAL ARGUMENTS :

1. Whether The “Hired RAuto” Endorsement OF
The Insurance Poligies Igsued By NFICOH
and CCC Provide [Liability Insurance
Coverage For The Collision?

The Business Auto Coverage Form Dewzlarations of the NFICOH

pelicy provides:

BUSINESS AUTO COVERAGE FORM

DECLARATILONS
Hokok

Item
2. SCHEDULEOFCOVERAGESANDCOVEREDAUTOS

This policy provided only those coverages where a chatge is shown ih th premium column below.
Each of these coverages will apply only to those “aut?s” shown as covered “auto”. “Autos” are
shown as covered “autos” for a particular coverage by the entry of ong or more of the symbols from
the COVERED AUTO Section of the Business Autg Coverage Fon'n next to the name of th
coverage.

"




C.

P.

COVERED AUTOS ‘ LIMIT
{Entry of one or more |
of the symbols from THE MOST WE WILL
the COVERED PllY FOR ANY ONE
COVERAGES AUTO Section of the AGCIDENT OR LOSS PREMIUM
Busingss Auto f
Coverage Form shows :
which autos are !
covered autos)
LIABILITY 7.8.9 $27,131.00

308

The Business Auto Coverage Form of the NFICOH policy provides:

BUSINESS AUTO COV

Ak

i
$1,000,000
!
|
|
|

'ERAGE FORM

Various provisions in this policy restrict coverage. Read the entire policy carefully

to determine rights, duties and what is and is

not covered,

Throughout this policy the words “you”‘and “your” refer to the Named Insured

shown in the Declarations. The words “we”,
providing this insurance.

“us” and “our” refer to the Company

Qther words and phrases that appear in quotation marks have special meaning.

Refer to Section V - Definittons.

SECTIONI- COVE

Item Two of the Declarations shows the *“au

RED AUTOS

tos” for each of your coverages. The

following numerical symbols describe the “autos” that may be covered “auto”. The

symbols entered next to a coverage on the D
that are covered “auto”.

eclarations ‘designate the only “auto”

A. Descriptien Of Covered Auto Designation Symbols

SYMBOL DESCRIPTION OF COVERED AUTO DESIGNATION SYMBOLS
SYMBOL DESCRIPTION OF COVERED AUTO DESIGNATION SYMBOLS
7 Specifically Only those “auto’s desgribed in f[tem Three of
Described the Declarations for which a premium charge
“Autos” is shown {and for Liability Coverage any
*trailers” you don’t own whilé attached to

any power unit described in Itejn Three.)




Only those “auto” you
borrow. This does not
you lease, hire, rent,
our “*employees”,
partnership}, members
liability company)
households.

Hired “Autos”
Only

partners

0  members

lease, hire, rent or

include any “auto”
or borrow from any of
{if you are a
(if you are a limited
of their

Only those “autos” y
hire, rent or borrow

Nonowned
“Autos” Only

*autos” owned by you‘

(if you are a partners
household but only w
your personal affai

ou do not

connection with your business. This includes

own, lease,
that are used in

“employees” partners
ip), members of their
ile used in your or
.

C.P.

319-320.

|
1

|
1. Who Is An{
The following are “insureds.” i

a. You for any covered “auto”, :

nsured

b. Anyone else while using with your permission a covered “auto” you own, hire or

borrow except:

(1) The owner or any one else from whom you hire or borrow 2 covered “auto”.

This exception does not apply if the covere
covered “auto” you own,

(2) Your employee” ifthe covered “auto™ is o3
of his or her household.

(3) Someone using a covered “auto” while

d “auto” is a “trailer connected to a
vned by that “employee” or a member

or she is working in a business of

c
selling, servicing, repairing, parking or storinlL, “auto” unless that business is your.

{4) Anyone other than your “employees”,
members (if you are limited liability compan
their “employees”, while moving property to
(5) A partner (if you are a partnership), or a 1
company)} for a covered “auto” owned by h
household.

c. Anyone liable for the conduct of an “insut
extent of that liability.

(emphasis ours).

partners (if you are a partnership),
v}, or a lessee or borrower or any of
or from a covered “auto”.

member (if 'you are a limited liability
im or her or a member of his or her

ed” described above but only to the

A. Misgissippi Law On Comnstruction of
Insurance Policies.
Under Mississippl law, an insurance policy is a contract

subject to the general rules of con

State Farm Mutual Ing. Co., 725

Therefore,

courts interpret

10

tract interpretation. Clark v.

So.2d 779, 781 (Miss.1998).

insurance policies according to

!




contract law. This interpretation is limited to the written terms

of the policy. Alfa Insurance Corp.!v. Ryals, 918 Sc.2d 1260, 1262

(Miss.2005); Farmland Mut. Ins. Co. v. Sgruggs, 886 So.2d 714, 717
(Miss.2004); State Parm Mut, Auto Ins. Co. v. Universal
Underwriters Ins. Co., 797 So.2d 981, 985-86 (Miss.2001). If the

policy is unambiguous, its terms mu

and enforced as written. J & W Foods

st be given their plain meaning

Corp,.v. State Farm Mut. Auto.

Ins. Co., 723 So0.2d 550, 552 (Miss.]

limit or exclude coverage are to be
the insured and most strongly againe

purpese of insurance shall not be d

1998) . Further, provisions that
construed liberally in favor of
t the insurer in order that the

efeated. Such ambiguities must

be construed in favor of coverage.

Nationwide Mutual Ins. Co. v.

Garriga, 636 So.2d 658, 662 (Miss.4994). An ambiguity exists when

a provision in an insurance polic% ig subject to more than one

reasonable interpretation., J & W Fo&ds Corp., 723 So.2d at 551-52.

If the Court finds ambiguity in
policy,

coverage.” Id. at 552. The Mi

he language of the insurance

then “the Court must necessarily find in favor of

ssissippi Supreme Court has

“recognized the need to protect insureds.because of their uneven

bargaining power

Fidelity & Guar. Co. v. Ferguson,

Policy terms should be understood
popular sense rather than in a phil
740 S

Blackledge v. Omega Ins. Co.,

An insurexr's failure to define

renders the policy

11

in dealing with

susceptib]

insurance companies.” U.S.

698 So.2d 77, 80 (Miss.1997).

in their plain, ordinary, and

Psophical or scientific sense.
b.2d 295, 298 (Miss.1998).

a term in an insurance policy
reasonable

e to

-

varying




interpretations. Qld Southern Life

361, 363 (Miss.1976) {undefined ten

Ins. C

Co. v. McLaurin, 334 So.2d

m “alcoholism” rendered policy

ambiguous); National 0ld Line Ins, Co. v. Brownlee, 349 So.2d 513,

514-15 (Miss.1977) (undefined ter;

: 5
expressed and too general in nature

v. Choctaw County, 730 So.2d, 8 (Mit¢

policy term “nursing treatment”

An ambiguity is created

ambiguous) .

interpreted in more than one wa&,

m

55.1999)

“neoplasm” was not clearly
to eliminate coverage) ; Bﬁrton
(the failure to define
renders exclusionary clause
when a policy can logically be

one of which would allow

coverage. Universal Underwriters IAS. Co. v. Ford, 734 So.2d 173,

176 (Miss.1999). Because the term “Lire” as used in the NFICOH and

CCC policies can logically be interﬁreted in more than one way, the

undefined term “hired” is ambiguou%

In the trial court, NFICOH|

Dictionary (8" ed.2004) to import
either of the two policies. C.P. 89¢
Dictionary confirms no definition o©
clauses of the NFICOH and CCC policg
contained in Black's Law Dictionar]
NFICOH and CCC policies, there wo
Black's Law Dictionary definition. A
Black's Law Dictionary is an atte
policies that are plainly not in ei

or exclude coverage to “a vehicle th

Oor services engaged by NTC”, the Coy

and CCC cited Black's . Law
a definition not contained in
3, The need to cite Black's Law

f “hire” is contained in the

ies. If the definition of hire
y was ‘expressly stated in the
uld be no reason to c¢ite the
s aforestated, the reference to
mpt to import terms into the
ther policy. In order to limit

at is utilized to provide labor

1rt would need to read into the

text of the limiting provisions thaF are éimply not present. To be

12




effective, a limitation or exclud

ion must expressly limit the

definition of “hire.” Here, the Qolicies failed to do so. See

Univergal Underwriters, 734 So. 24
are sufficient related to constitu

where the applicable policy language

iat 178 (multiple acts of theft
Ce one occurrence or loss only

> states multiple acts may be so

treated) .
Next, NFICOH and CCC argued to the trial court that “the
overly broad construction [for coverage] proposed by Plaintiff

would lead to absurd results.” C.P.

analogy is unconvincing. When analy

899. The hypothetical coverage

zing an insurance contract for

ambiguity, the relevant facts are those in the instant case, not

any possible hypothetical that may

eliminate the ambiguity at a

theoretical level. The case concerns “hired auto” coverage as
i

defined in NFICOH and CCC policies.

or exclusion clauseg are strictly co

Since neither policy expressly limits the definition of hire,

the 1995 Oldsmobile was “hired” by I
reasonable interpretation, coverage
of the enumerated exclusions in eit}
See C.P. 321-323. The exclusionary
expresgly limit coverage to situati

contract by which the wvehicle is

insured's exclusive use and controll.

interpret terms of insurance polici

Any ambiguities in the insuring
nstrued against NFICOH and CCC.
| if
NTC on August 6, 2001 under any
is available. Furthermore, none
er policy are applicable here.

terms of the policies do not
ons involving “a separate
hired - to the insured for the
“ Furthermore,

the Court must

es, particularly exclusion and

limitation clauses, favorably to t?e insured wherever reasonably

possible. Id. at 1373.

13




Furthermore, insurance policies are to be construed in the

light of their purpose and the N4

azards they were designed to

protect. Id. at 535. The term “hireT is undefined in the policies,
1 .

The parties have demonstrated

interpretations of “hire.” This

that the purpose of the policies

reasonable on the facts of this cas

Co

more than one reasonable

urt should construe “hire” so

will not be defeated. It is

se to interpret “hire” as to

include coverage for the 1995 O%dsmobﬁle on August 6, 2001.

Consequently, there is coverage under the policies.

A hired auto provigion include

“loaned” wvehicles. American Indemn

s coverage for “borrowed” and

ity Ing. Co. v. Code Electric

Corp, 157 Ariz. 571, 572, 760 P.2d é?l, 572 (1988). Thus, the same

legal analysisg 1s used for borrowe

decigions in American Indemnity, 7

Home Ins. Co., 765 F.2d 753, 755 (8*
v. Swearingexr, 169 Ca. App.3d 779,

d, loaned or hired autos. The

60 P.2d at 574; Kresse v. The

" Cir. 11985) ; Indemnity Company

784, 214 Cal. Rptr. 383, 386

(1985), Pawtucket Mut. Ins. Co. v. Hartford Ins. Co., 147 N.H. 369,

t
IBrile wv.

372, 787 A.2d 870, 873 (2001) and Egtate of Brile, 2596
I11. 661, 666, 695 N.E. 2d 1309, 1312-13 (1998} found an ambiguity
in either the term “borrow” or “hire” in a hired auto policy and

applied the familiar rules of const;
decisions provide support for the az
“hired”

in the policies 1isg susce

:uctioﬁ to find coverage. These
:gument that the undefined texrm

ptible to wvarying reasonable

interpretations. Thus, coverage is provided for the August 6, 2001

collision, due to the ambiguity arx

“*hire.”

14
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The Hired Autc BEr
Require A Separate
Insured's Exclusive

The hired auto endorsement of

1dorsement Does Not
Contract For The
Use and Control.

the NFICOH and CCC policies do

not require a separate contract by!

insured for the insured's exclusive

Neither policy contains an expres

fwhich vehicle is hired to the

uge and control for coverage.

s limitation or exclusion of

coverage for the “hired” 1995 Oldsmobile involved in the August 6,

2001 collision. The policies!
enumerated, C.P. 321-323, and none
Hall, the 1995 Oldsmobile and the

coverage under the NFICOH and CCC pc
determinative question of policy iz
the 1995 Oldsmobile and the August

the coverage as defined within the

excluzions are specifically

expressly limits or excludes
August 6, 2001 collision from
licies. Therefore, the éutcome
wterpretation is whether Hall,
6, 2001 ceollision come within

NFICOH and CCC policies.

The order granting summary judgment requires the importation

terms into the policies. The poliéies contain no limitation or

exclusion which require “a separate
ig hired for the insured's exclusive
limit the hired auto coverage provig
the Court would need to read into th
that are not contained in the pol
undefined term used in an insura

varying interpretations, the Court

contract by which the vehicle

r

» use and control.” In order to

sions as urged by the insurers,
e text exclusionary provisions
icieg. Where, as here, 1f an
nce policy is susceptible to

should construe the undefined

term in such a manner as to find coverage.

The trial court's importation

policies is fundamentally incongis

15

of exclusiocnary terms into the

tent with the Court's duty to




faithfully apply the governing priﬁ

law. NFICOH and CCC have not pointed
or judicial pronouncement that requi
in Missisgippi to include provisions
separate contract by which the vehig
the insured's exclusive use and cor
Mississippi law, in the absence of &
overriding public policy by the legi
ig governed by the terms of each ir
afforded,

including terms of limital

2d 519, 523 (Miss. 2006); Alfa Ins.

1263 (Miss.2005) (policy definition
and physical driving of a car” exclug
for off road use of MDOT bucket).
undefined term “hire”,

the use of a “hired” auto within

Therefore, Hall, the 1995 O0Oldsmolk
collision come within NFICOH's ar
Although NFICOH and CCC may well
“hired” auto coverage obligation,
clauses contained in the policies
required by Mississippi law.

c. The Cases Relied Upo

Involve Materially Di
Clauses.
The NFICOH and CCC provisions

from the policy provisions interpret

16

the August 6

ciples of Mississippi contract
to any Mississippi legislative
Lre an insurance policy written
which mandate there must be “a
rle ithired to the insured for
itrol.” To the contrary, under
T} affirmative expression of an
slatuye or judiciary, coverage
1suran¢e policy in which it is

tion. Wooten v. MFBIC, 924 so.

Corp v.. Ryalsg, 908 So.2d 1260,
of “usge” as the “actual manual
Jed uninsured motorist coverage
Due to the ambiguity in the
5, 2002 colligion arose out of
the meaning of the policies.
bile and the August 6, - 2001
ld CCC's coverage obligation.
have intended to limit their

the limiting and exclusionary

did ﬁot expressly do so, as

n By The Trial Court
fferent Exclusionary

are factually distinguishable

ed in the cases relied upon by




the trial court. C.P. 961-963. The.

those cases expressly required a g

vehicle is hired to the insured for

policy provisions at issue in

eparate contract by which the

the insured's exclusive use and

control. See, e.g. Sprow_v. Hartfo;d Ins, Co., 594 F.2d 418, 422

(5" cir. 1979); (applying Mississippi law, but denied coverage

under exclusion provisions that inst

owned automobile used in a joint wver

g “because there was

insured and

irance did not apply to “a.non-
1iture riot designated as a named

not a separate contract under

which the truck was hired to L.D.'s business”); Toops v. Gulf Coast

| .
Marine Inc., 72 F.3d 483, 487 (5" Cir.1996) (applying Texas law and

A

noting “[alccording to the insuran

required to prove that Dayton-Scott not only hired a

auto”...but that the drivers of t}
control of Dayton-Scott”).

The hired autoc endorsement
require a separate contract by which
of the insured for the insured's e
cases relied upon by the trial c¢
relevance to the instant situation
that did explicitly limit coverage
by which the vehicle is hired to
exclusive use and control. In the W
the NFICOH and CCC policies, “lalny
permisgsion,

insured. There is no mention of a

the insured by which the wvehicle is

17

a covered auto you oy

q

[

ce policy at issue, Toops was

“covered

1e hired autos were under the

}
contains no provisions which
the vehicle is hired on behalf
xclusive use and control. -The
urt are of limited, if any,
becausé they involved policies
to require a separate contract
the insured for the insured's
ho Is An Insured provisions of

i
one else while using with your

m, hire or borrow...” 1is an
separate contract on behalf of

s hired tco the insured for the




insured's exclusive use and control.

The decisions relied

jurisdictions other than Mississippi

upon

P

by the trial court from

are of limited utility. First,

though the courts in other jurisdictions have adopted, in some

form, the position NFICOH and CCC ur@e here, those courts have done

so in the context o¢f interpretin

limited coverage. Thus,
exclusions narrowly. Second, in the
court each court was tasked with int:¢
consider the specific language at 1

D. One Case Relied Upor;

Involves An Insurer'

the courts

g exclusions which expressly
were bound to construe the
cases relied upon by the trial
erpreting those policies had to
ssue.

1 By The Trial Court
s Duty to Defend.

V.

The trial court relied upon Li

Canal Ingurance Co., 177 F. 3d 324

conclusion of no coverage. Liberty Mi
involves an insurer's duty to defe
of the

allegations complaint.

underlying tort action (the Carloc
jury returned a verdict for $513,000

Love,

Canal for breach of the duty to def

In Libgrtx Mutual ,

Liberty Mutual filed a declax

berty Mutua] Fire Ins. Co.

7~

(5" Cir. 1999) to reach the
utual is clearly inapposite and
nd whibh ig determined by.the
after the
k litféation) was tried and a
for the wrongful death of Jane
:atoryzjudgment action agéinst

end ATCO (a sawmill insured by

Liberty Mutual that had a Cutting and _Hau1ing‘.Agreement with

McConnell Logging to transport

litigation, the plaintiffs' compl
Logging and its driver that caused
Love operated under had a master-se

As an equitable subrogee, Libe

18

ATCO

logs). In the Carlock
aint ‘alleged that McConnell
the collision that killed Jane
rvant xelationship with AfCO.

rty Mutual filed a declaratory




judgment action and sought attorneyé

' fees and expenses incurred in

the defense of ATCO in the Carlock lﬁtigation and the return of the

$112,500 it paid to settle the Carchk claims against ATCO. Canal

filed a counter-claim and asserted Lﬁberty Mutual breached its duty

to defendant McConnell Logging and i
summary judgment, the distriét cour
Liberty Mutual's favor finding that
Canal policy, that Liberty Mutual h

Logging and its driver, that Canal

ts driver. On cross-motions for

-t entered summary Jjudgment in

ATCO was an insured under the
ad no duty to defend McConnell

was liable for attorneys' fees

and the $112,500 Liberty Mutual paid to settle the claims against

ATCO.

On appeal, the Fifth Circuit af

to defend ATCO in the Carlock 1id

definition of an insured under
allegationsg of the complaint rule, g
to defend McConnell Logging and

district court's finding that Canal
caused Liberty Mutual to pay the

discerned, the decisgsion in Liberty

‘the

its driver,

'firmed that Canal had the‘duty
&gation because ATCO met the
Canal policy undgr. the
hat Liberty Mutual had no duty
but reversed the
g breach of its duty to defend

$112,000. As can be easily

duty to defend, but not the duty
nothing at all to do with the case
decision does not control the outc

NFICOH and CCC insurance policies.

The NFICOH and CCC insurance [

Mutual involved an insurer's
to iﬁdemnify. This case has

The

at bar. Liberty Mutual

ome of the Mississippi,isSued

olicies issued to NTC provide

coverage for the August €&, 2001 collision under the “Hired Auto”

endorgsement. According to Section

TI (A) under the Business Auto

Coverage Form, the policy provides l%ability coverage for “all sums

19




|
an “insured' legally must pay as daméges because of "bodily injury’
or “property damage” to which this [insurance applies caused by an
“accident' and resulting from the ownership, maintenance or uée fo
a covered “auto'.” The policy further provides that an “insurea” ig
anyone else while using with your permission a covered ‘autoﬁ‘you
own, hire or borrow.” The Declarations page of the policy provides
coverage for various covered autos,! including coverage for “Hired
Autos.” A “Hired Auto” under the insurance contract is defined as
“only those Tautosg' you lease, hire| rent, or borrow.” Based upon
these contractual provisions in the policy, ETSC and/or Hall are
insureds if Hall was using an automobile “hired” by NTC. The
Mississippi Supreme Court has repeatedly stated, "Our familiar rule
of contract interpretation is that al clear and unambiguous conﬁract
will be enforced as written.” Gulf Guaranty Life Insurance v.
Duett, 671 So.2d 1305, 1308 (Miss. 1996}. “A court must effect'”a
determination of the meaning of | the language used, not the
ascertainment of some possible but une;pressed. intent of - the

parties.'” Delta Pride Catfigh, Inc. v. Home Ins. Co .,697 So.24

400, 404 (Miss. 1997) (guoting Cherry v. Anthony, Gibbs, Sage, 501

So.2d 416, 419 (Miss. 1987)) . “Under Missi§sippi law, ambiguous and
unclear policy language must be resolved in favor of the non-

drafting party-the insured.” Noxubee County School District v.

United National Insurance Co., 883 So. 2d 1159, 1165 (Miss. 2004).
Provisions that limit or exclude jcoverage are to be construed
liberally in favor of the insured and mest strongly against the

insurer. Nationwide Mut. Ins. Co. v. Garxiga, 636 So. 2d 658, 662

20
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(Miss. 1994).
According to the record evide

hired ETSC's automobiles to perform

nce, it is undisputed that NTC

its transportation obligations

under its contract with Aaron to transport participants of the TANF

pregram. According to the depositi

would fax ETSC an order for transp
and NTC would hire ETSC's automobil
C.P.

participant. 995-101.

transport the TANF participants an

mile. C.P. 100.

reguirements and to attend NTC trai:x

Netterville informed NTC's

NTC reqguired ETSC d

insura

on of Jackie Netterville, NTC
ortation of a TANF participant

es and.drivers to transport the

Aaron would pay NTC $1.00 per mile to

d NTC would pay ETSC $.50 per
rivers to comply with training
C.P. Jackie

1ing classes. 108.

nce agent that NTC would be

engaging ETSC's automobiles and &rivers5 to transport the TANF

participants. C.P. 116; C.P. 915.

CEO of ETSC, testified that ETSC did

anyone other than NTC. NTC was ETS(

Jessie Jones, the President and

not piovide its automobiles to

's only source of income. C.P.

|
181-182. Jones also testified Jackie Netterville, the owner of NTC,

would review ETSC's employee filesg
all of the TANF requirements.
inspections on ETSC's automobiles

daily transportation logs for eac

C.BE.

to make sure ETSC was meeting
190. NTC would perform car
and required ETSC to turn in

ol parﬂicipant it transported.

C.P. 190. Based upon these undisputed facts, the policy language

provides ETSC and Hall were insured

had hired ETSC's automcbiles to perf
TANF contract. NTC faxed daily order
daily log records, trained the drive

that it had hired. There is no

21

i undexr the contract since NTC
orm its obligations under their
s for transportation, requested
2rg, and inspected the vehicles

Joubt permission was given to




ETSC's drivers to operate the autom

its obligations to Aaron.

The vehicle driven by Hall was|a

CCC's policy language. Courts in oth

declined to add thisg additional =z

policy. See Pawtucket Mut. Insg. Co.

obiles NTC had hired to fulfill

“*hired auto” under NFICOﬁ and
er jurisdictions have similarly
estrictive requirement torthe
‘ 787 A.24d

v. Hartford Ing. Co.,

870,873 (N.H. 2001). The only purpos

e ETSC's automobiles served was

[ :
to transport TANF participants under NTC's contract with Aaron.

Jegsie Jones testified that NTC was
automobiles and ETSC's only source
IV. CONCL)

The NFICOH and CCC policies pr
BTSC, Hall and the August 6,
an automobile “hired” by NTC, there
reverse and render judgment that
policies provides coverage for the

SO BRIEFED, the 21°" day of Aug

By:

OF COUNSEL:

ELLIS TURNAGE, MSB #8131
TURNAGE LAW OFFICE
108 North Pearman Avenue
Post Office Box 216
Cleveland, MS 38732-0216
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the oniy company that hired its
of income.

USION

ovide ?hired auto” coverage for
ollision. Since Hall was uéing
is coverage. This Court_should
the NFICOH and CCC insurance
Augus@ 6, 2001 collision.
just, é007.

Respectfully Submitted,
Willianl Phillips, Plaintiff

%/WM/

ELLIS TURNAGE QI
Attorney for Appellant
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