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CERTIFICATE OF SERVICE

This is to certify that I, the undersigned, have this day and date mailed, via United States
Mail, postage pre-paid, a true and correct copy of the foregoing and attached instruments to the

following:
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STATE OF MISSISSIPPI

COUNTY OF S U s}/ tese i

“AFFIDAVIT OF OATH”

Personally appeared before me, the undersigned authority in and for the aforesaid
jurisdiction, f .Y, ~ , who after first being duly swom, did
state under oath as follows:

1 I, ﬁ 'gigﬁfé \ﬁ g 2 é% // _, do hereby affirm that I am a citizen ofthe

State of Mississippi, and do hereby state that the information contained in the foregoing Civil

Action iiﬁ true aid c?g_rect. I state thfﬁgficés under thi penalty of perj i Jﬁ%;{& v 5/7__
AEFidaut of A 7Letly Uotree o/~ Ae gt 1y O Zepnys
order, Raf-smy Ewrtine /U,nefm/;r,/ T [~ Azl Kerord are )/&”74@/3
2) 1 bring this action in good faith and I believe that I am entitled o the relief, which ] seek,

by same. 0 Zé’fﬂ/e% vicceccible, Renefore 1= AP Ken)
%ﬂé%écffc Hoves R %%/?Sd/feme cocent 7o Bl ~

w11ss ! Fe Tpdieted cAarg e Seﬁ%%%
avfd vace TXe Cepffence by N
Reaw) oF shite s Twadil, 71/ 7o AFFNT_

;ﬂ-%(&cc,e /Q{co ‘ .4/0/ 7o /%7%6(‘
}9)10 Cec —/-e M"?‘Meﬂ f&dé‘a‘ (S 1 Case
SWORN TO AND SUBSCRIBED BEFORE ME, THIS THE DAY OF

M~ , 40
9, .

MY COMMISSION EXPIRES
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120 235
IN THE CIRCUIT COURT OF HANCOCK COUNTY, MISSISSIPPI

THE STATE OF MISSISSIPPI F”LE

12 a0
VERSUS AUG *8 2008 CAUSE NO. 8027

KENNETH F. RABALAIS

This cause is before the Court on Kenneth F. Rabalais’ pro se motion to clarify sentence. This
Court, having considered said motion as well as the applicable case law, finds the motion is not well
taken and should be denied.

Rabalais’ motion to clarify sentence was filed on March 14, 2006. As a result of Hurricane
Katrina, Rabalais® file was badly damaged and is no longer assessable by this Court. However, in his
motion, Rabalais has provided this Court with the necessary factual information. In September 1994,
Rabalais was arrested and charged with rape pursuant to Miss. Code Ann. § 97-3-65(2). The crime
was allegedly committed on August 25, 1994. On September 13, 1995, a jury found Rabalats guilty
of rape. Rabalais was sentenced to life in prison pursuant to Miss. Code Ann. § 47-7-3. In his
motion to clarify sentence, Rabalais contends because the crime was committed on August 25, 1994,
before Miss. Code Ann. § 47-7-3 was amended, he should be eligible for parole pursuant to the 1993
version of the statute. He further contends the Mississippi Department of Corrections has misapplied
the law as amended, thereby increasing his sentence.

Prior to its amendment, Miss. Code Ann. § 47-7-3 allowed a person convicted of a sex crime
to be eligible for parole subject to certain exceptions. See Miss. Code Ann. § 47-7-3 (Supp. 1993).
However, in August 1994, Miss. Code Ann. § 47-7-3 was amended and prohibited any person
convicted of a sex crime from being eligible for parole. See Miss. Code Ann. § 47-7-3(1)(b) (Supp.
1994). Rabalais claims the amendment applied to crimes comumitted after October 1, 1994. Since
his crime was committed prior to October 1, 1994, Rabalais argues the amendment prohibiting parole
for sex crimes is inapplicable in his case.

Upon review of the statutory history, it appears the statute went into effect on August 23.
1994. Specifically, the statutory history states, “eff from and after passage (approved August 23,
1994).”” Rabalais committed the offense of rape on August 25, 1994, two days after the amendment
was passed. Thus, Rabalais’ parole eligibility was controlled by Miss. Code Ann. § 47-7-3(1)(b)

2 Exbit; )

80



120 23%
{Supp. 1994) which states in pertinent part:
(1) Every prisoner who has been or may hereafter be convicted of any offense against
the State of Mississippi, and is confined in the execution of a judgment of such
conviction in the Mississippi State Penitentiary for a definite term or terms of one (1)
year or over, or for the term of his or her natural life, whose record of conduct shows
that such prisoner has observed the rules of the Penitentiary, and who has served not
less than one-fourth (1/4) of the total of such term or terms for which such prisoner
was sentenced, or, if sentenced to serve a term or terms of thirty (30) years or more,
or, if sentenced for the term of the natural life of such prisoner, has served not less
than ten (10) years of such life sentence, may be released on parole as hereinafter

provided, except that:

(b) Any person who shall have been convicted of a sex crime shall not be released on

parole except for a person under the age of nineteen (19) who has been convicted

under Section 97-3-67....

Because Rabalais committed the crime of rape on August 25, 1994, Miss. Code Ann. §47-7-3
(Supp. 1994), as amended, is applicable. Since Rabalais does not meet any of the exceptions under
the statute, he is ineligible for parole consideration under the above referenced statute and will
therefore have to serve out his life sentence. It is therefore,

ORDERED AND ADJUDGED that Kenneth F. Rabalais’ pro se motion to clarify sentence
is DENIED. i |

ORDERED AND ADJUDGED, this the /> day of 4?, e 2006

Y

S, & T
JERRY'O. TERRY,~
CIRCUIT COURT JUDGE
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& Chapter No. 25
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pgv[&'“‘ %EéROLE BOARD——ELIGIBILI?Y FOR PAROLE“—PAROLE_COMMISSION
8 Ca P

e T boiug 1 70 (Seed copgttons o F S 2003
‘h. 25 75 /mew CHiree. Scofron Zd bopy ~“CRECPTA
| B Gl st LT (oI ho) o5 etreck fuke
AN ACT TO REENACT SECTION 4772 GGt e¥ e CODE OF 1677, T BRovIDE A STAT
ARCLE BOARD; TO PROVIDE FOR THE REPEAL OF s*acnom:% 47-7-11, 47-7-13
7-7-15, 47-7-17, 47~7-19, 47-7-21 AND 47-7-25, MISSTAeTEET CODE OF 1972, WHACH _
RESCRIBE THE DUTIES AND‘POWERS OF THE PAROLE BOARD: {10 AMEND SECTION 47-ffo 7.7
ISSISSIPPI CODE OF 1972, TQ.CONFORM DEFINTTIONS : A | ' “
ISSISSIPRE: COREORELITR== OVIDE THAT CERTAIN/PERSONS CONVICTED OF SEX Ta./ b5

RIMES -SHALL NOTRES OR PAROLE; . TO PROVIDE THAT PERSONS CO ES“"@E
RMED ROBBERY ATTEMPTEL: U_ROBBERY, CAR-JACKING OR_DRIVE-BY SHOOTI SHALL N\
2 -BE BELTGIBLE FOR PAROLE; TO AMEND SECTION 47=8= 139, HISS:5S1PrT om: OF A
= r ‘

E° ALLOWANCE TO CONFORM; TO AMEND SECTION 47-7-17,

TO REQUIRE PAROLE BOARD TO HOLD HEARINGS TO GIVE THE
sPARTMENT OF CORRECTIONS TIME TO ADDRESS SPECIAL CONDITIONS REQUIRED BY THE

AROLE BOARD; TO CREATE THE PAROLE COMMISSION AND PRESCRIBE ITS DUTIES; TO
QUIRE THE PAROLE COMMISSION TO REPORT RECOMMENDATIONS ON CLASSIFICATION OF

i?ATES PRIOR TO SENTENCING; AND FOR RELATED PURPOSES. ?i@ 7a qu}}gﬁ}ﬁ%'
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI: el 7
g esresepl
1. 25, § 1
'ECTION 1.
follows:

ISSISSIPPI CODE OF 1972,

Section 47-7-5, Mississippi Code of 1872, is reenacted and amended

<< MS ST § 47-7-5 >>

7-7-5. (1) The State Parole Board, created under former Section 47-7-5 is

reby created, continued and reconstituted and shall be composed of five (5)

nbers, one from each congressional district. The members of the board

pointed and serving on June 30,1994, shall continue to serve and their terms

all be extended until July 1, 1996. Any vacancy shall be filled for the
expired term by the Governor with the advice and consent of the Senate. The
verner shall also designate one (1) of the members of the board as chairman.

2) Any person who is appointed to serve on the board shall pPoOssess at least a
years' work experience.

chelor's degree or a high scheool diploma and four (4)

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.
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LEGIS 1ES 25 (1994)

25, § 3

- rejecting the application for parole of any offender, shall within thirty
Ts0) days following such rejection furnish that offender in general terms the
reasons therefor in writing. Upon determination by the board that an offender
is eligible for release by parole, notice shall also be given by the board to
the victim of the offense or the victim's family member, as indicated above,
regarding the date when the offender's release shall occur, provided a current
address of the victim or the victim's family member has been furnished in
writing to the board for such purpose.

Failure to provide notice to the victim or the victim's family member of the
filing of the application for parole or of any decision made by the board
regarding parole shall not constitute grounds for vacating an otherwise lawful
parole determination nor shall it create any right or liability, civilly or
criminally, against the board or any member thereof.

A letter of protest against granting an offender parole shall not be treated as
the conclusive and only reason for not granting parocle.

“he board may adopt such other rules not inconsistent with law as it may deem
p+OPer or necessary with respect to the eligibility of offenders for parole, the
conduct of parole hearings, or conditions to be imposed upon parolees, including
2 condition that the parolee submit, as provided in Section 47-5-601 to any type
of breath, saliva or urine chemical analysis test, the purpose of which is to
detect the possible presence of alcohol or a substance prohibited or controlled
by any law of the State of Mississippi or the United States. The board shall
have the authority to adopt rules permitting certain offenders to be placed on
unsupervised parole. However, in no case shall an offender be placed on
unsupervised parole before he has served a minimum of three (3) years of
supervised parole. -

ch. 25, § 4 - -

SECTION 4. This section shall be codified as Section 47-7-53, Mississippi Code
of 1972~

e

e << MS ST § 47-7-53 >>

.4]:7—53. Sections 47-7-3, 47-7-11, 47-7-13, 47-7-15, 47-7-17, 47-7-19, 47-7-21
and 47-7-25, Mississippi Code of 1972, which prescribe the duties and powers of

th arole board, shall repeal on J 1985, ; >
;Agggmffxf-h ] 1% : ~¢£££%2ﬁ2553=: LA S e

SECTICN 5.\Séction 47-7—3) Mississippi Code of 1972, is amended as follows:
' : e e e S — i e uaid

<< MS ST § 47-7-3 >>

41-7-3<+{1) FEvery prisoner who has been or may hereafter be convicted of any
>(fense against the State of Mississippi, and is confined in the execution of a
judgment of such conviction in the Mississippl State Penitentiary for a definite
~erm or terms of one (1) year or over, or for the term of his or her natrnral
iife, whose record of conduct shows that such prisoner has observed the rules of
—he Penitentiary, and who has served not less than cne-fourth { 1/4 ) of the
-otal of such term or terms for which such prisoner was sentenced, or, if
sentenced to serve a term or terms of thirty (30) years or more, or, if

Copr. ©® 2004 West. No Claim to Orig. U.S5. Govt. Works.
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hexeinafter pravided, except that:

(2) No prisoner cégv1cted as éfgonflrmed and
creovisions of Sections 99-19-8lhrcugh 99 198,
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een convicted under Section 97-3-67; "'rr-"f Howe] Felosg ves, ﬁfﬁ”f;ﬁiﬁe O
{(c) No one shall be eligible for parole ey (i

year of his sentence, unless such person has accrued any meritorious earned time
allowances, in which case he shall be eligible for parole if he has served (i) -~
nine (9) months of his sentence or sentences, when his sentence or sentences is g
two (2) years or less; {ii) ten ({(10) months of his sentence or sentences when

his sentence or sentences is more than two (2) years but no more than five (5} -
years; and (iii) one (1) year of his sentence or sentences when his sentence or.

sentences is more than five (3) years: 3

(d) (1) No person shall be eligible for parole who shall, on or after January §
1, 1977, be convicted of robbery or attempted robbery through the display of a L
firearm until he shall have served ten {10) years if sentenced to a term or A
terms of more than ten ({10) years or if sentenced for the term of the natural \%

Life of such person. If such person is sentenced to a term or terms of ten (10)%
years or less, then such person shall not be eligible for parole. The ~
orovisions of this paragraph (d) shall also apply to any person who shall commit
robbery or attempted robbery on-or after July 1, 1982, through the display of a
Jeadly weapon. This subparagraph {(d) (i) shall not apply to Dersogg%conv1cted
after September 30, 1994;) £X post Faclo Vislafta) ee—" R

7 {(ii) No person shal;_pébeLeqfﬁfgw?g?rparole who shall, on or afterﬂOctober 1,
1894, be convicted#T robbery, attempted robbery or carjackin ng_as provided in.

Section 97-3-115 et seq. through the display of a firearm or drive-by é@ootlng

p =

315 provided in Section 97-3-109. The provisions of this subparagraph (d)(ll;

shall alsoc apply to any person who shall commit robbery, attempted robbery[
carjacking or a drive-by shooting on or after Qctobe ;

gy /t?.(f Wy

ITsplay of a deadl . Babe croye duaS comiopi e push e dbd
—+t2) No person shall be ellgl-le for parole who, on orx atter July 1, ;
charged, tried, convicted and sentenced to _life imprisonment without ellglblllty
&%r parole under the provisions of Section 99-19-101; ot e Ele-

(£) No person shall be eligible for parole who is _Chal VL e

and sentenced to life imprisonment under the provisions of Section_99—19ﬁ10T§ \

(2) Notwithstanding any other provision of law, an inmate shall not be eligible
0 receive earned time, good time or any other administrative reduction of time |
vhich shall reduce the time necessary to be served for parcle eligibility as ¥
>rovided in subsection (1) of this section; however, this subsection shall not <
ipply to the advancement of parole eligibility dates pursuant to the Prison
Jvercrowding Emergency Powers Act. Moreover, meritorious earned time allowances
tay be used to reduce the time necessary to be served for parcle eligibility as
>rovided in paragraph (c) of subsection (1) of this section.

(3) The State Parole Board shall by rules and regulations establish a method of
ietermlnlng a tentative parole hearln%gdate for each offender taken into the

?‘@&#—am lotfe
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KENNETH FRANC.

SS#439-04-1323

DOB 8-10-59 ' ; . -
nwe VZLE -

FINAL JUDGMENT (2ND DAY)

Comes the Assistant District Attorney, Charles E. Wood, who prosecutss for the State of

Mississippi and comes the Defendant, KENNETH FRANCES RABALAIS, in his own proper
person and with his attorney of record, Patricia Willis, and issue being joined on Wednesday, the
13th day of September 1995 and the Jury composed of Vanessa M. Peterson and eleven (1) .
others together with two alternates, and the trial of this cause suspended on Monday, the 11th day
of September 1995, is resumed and the Jury, having heard all the evidence, and arguments of
counsel, and having received the instructions from the_Court,-retired to consider their verdict
(with the exception of the two alternates who were then and there excused by the Court), being in
charge of their bailiffs,-f ohn Felder and M.J. Tullier, and presently, the Jury returned into open
Court, and in the presence and hearing of the Defendant and his counsel, the following verdict, to-
wit: N

“We, the Jury, find the Defendant guilty of Rape and unanimously

fix his punishment at imprisonment for life in the State Penitentjar:”

A poll of the Jury showed all twelve (12) voted for the verdict and an additionai poll of the

s 4 Koo Exhibit, 4
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Rabalais
Jury showed all twelve (12) voted for the sentence.
It is therefore ordered by the Court, in accordance with the verdict of the Jury, that the

Defendant, KENNETH FRANCES RABAIAIS, for such his crime of RAPE, be sentenced to

serve LIFE IMPRISONMENT in the custody of the Mississippi Department of corrections.

ORDERED this the 13th day of September, 1995.

C) o o=
- EYO. TERRY ~

Circuit Court Judge
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495424 RABALATIS KENNETH FRAN 08/10/59 WH/M 249942
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MS ST S 47-7-3

And Parole €=54; Prisons €=15(1)

/

Attorney General's opinion was not bindirfg on the
court, as to interpretation of parcle eligibility statute.

McGhee v, Johnson, 2004, 2004 WL 557256. Courts
2 R0

1.5. (‘E{thtruction and application

Common and ordinary meaning of phrase "first
offender” when used in statute that carved out from
entire inmate population those who as a category
would be most responsive to parole, was to describe
those incarcerated for their first and sole offense; later
convictions ended "first offender” status even if the
offenses occurred before the first conviction.
McClurg v. State, 2003, 2003 WL 21450627, Pardon
And Parole €+242.1

2. Validity

Statutory amendment that required that 85% of
sentence be served and that e¢liminated opportunities
for parole that had previously existed was an ex post
facto law as applied to defendant who was charged
with commiitting crime before effective date of statute
and whose charge was not to be disposed of until after
effective date, Mc%?!'ggt__ v. State, 1999, 751 So.2d
471, rehearing dented. Constitiifional Law €=203;
Sentencing And Punishment €=17(1)

Defendant convicted of kidnap, simple assault, sexual
assault, and rape failed to overcome presumption of
validity of statute forbidding parole for person
convicted of "sex crimes,” by showing statute's
unconstitutional vagueness beyond a reasonable
doubt; it was hard to imagine that a person of
common intelligence would not know that a
conviction of sexual battery and rape constituted "sex
crimes,” and, in addition, sex offenses were defined in
separate statute. State (Miss. 1999) 735
So.2d 186, Pardon And Parole ©&=43

Statutory amendment that required that 85% of
sentence be served and that eliminated opportunities
for parole that had previously existed was an ex post
facto law as applied to defendants who had been
charged with crimes before effective date of statute
and whose charges were not to be disposed of until
after eﬁ'ectwe date Puc@Mels (Miss, 1996)

FOA L A s

Statutory {en year parole ineligibility period for
persons convicted of armed robbery was not so

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

a2

isproportionate to crime of"armed robbery as to

“ violate Eighth Affieridment. Logan v. State (Miss.

1995) 661 So0.2d 1137. Sentencing And Punishment
&=1574; Robbery &2

State parole board, rather than sentencing court, had
responsibility to determine eligibility for parole
during seven-year sentence for armed robbery, and,
thus, any portion of sentence prohibiting parole would
have no legal effect, would not be ex post facto
application of statute prohibiting parole for robbery
by display of deadly weapon, and, therefore, would
not justify resentencing of defendant, even if
defendant pleaded guilty to armed robbery in
exchange for seven-year sentence. Mitchell v. State
(Miss. 1990) 561 So.2d 1037. Pardon And Parole
@&=54; Pardon And Parole &€==55.1

Where administrative policy of the Department of
Corrections at time petitioner was sentenced was
contrary to statutory provisions Code 1972, §§ 47-5-
139(7), 47-7-3(d) insofar as it allowed good time to
persons convicted of armed robbery, and the
Department, in response to an opinion of the Attorney
General, changed the policy thereafter to deny good
time credit on armed robbery convictions, the
Department only acted to comply with statutes in
effect and did not subject petitioner to an ex post
facto law. Coleman v. State (Miss. 1986) 483 So.2d
680. Constitutional Law &~203

Policy by which petitioner, convicted of armed
robbery after 1977 and sentenced to serve less than 10
years, was administratively barred from earning good
time after January 5, 1981, although good time earned
prior to that date was not taken away, did not
constitute enforcement of an ex post facto law against
petitioner as long as the statutory provisions regarding
good time had remained unchanged since 1977, well
prior to petitioner's offense, and only the
administrative interpretation of those provisions had
changed. Tiller v. State (Miss. 1983) 440 So0.2d 1001
. Constitutional Law &=203

If prior law governing parole eligibility required that a
prisoner serve only statutory minimums, consecutive
terms notwithstanding, and that law was changed by
legislature so that statutory minimum applied to each
consecutive sentence, such action would have resulted
in an ex post facto law when applied to prisoner, who

roncidered for rﬂ.rcﬂ aller ser vme one- thnd of "tolal
of such term or terms," carried with it mandate that
terms, when imposed consecutively, should be added

Skt &
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STEVE PUCKETT, COMMISSIONER OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS v. LARRY
ABELS, DEVIASSI LATEFF ADAMS, EUGENE ADAMS, FREDDIE ADAMS, JR., ROY LEE ADAMS,
WILLIE ADDISON, TIMOTHY AKBAR, CHARLES LYDEL ALDRIDGE, JIMMY FRANK ALLEN, PATRICK
ALLEN, VERGIL MAURESE ALLEN, CHARLES ALLISON, SHERMAN ONEIL AMOS, JUDY ANDERSON,
LEVONZEL ANDERSON, MELONEY L. ANDERSON, MICHAEL DESM ANDERSON, VICTOR ANDREWS,
VICTOR B. ANDREWS, NATIVIDAD ARREOLA, MICHAYL ANTHONY AUTIN, NICKY JOE BABB,
RICHARD ARN BAGGETT, ALBERT JAMES BAILEY, ET AL.

No. 95-CA-00856-SCT
SUPREME COURT OF MISSISSIPPI
684 So.2d 671; 1996 Miss. LEXIS 636

November 21, 1996, Decided

PRIOR HISTORY: [**1] Appeal No. 2519553C1V
from Judgment dated JULY 18, 1995, James E. Graves
Jr. RULING JUDGE, Hinds County Circuit Court,
First Judicial District.

DISPOSITION-1: AFFIRMED.

1, Lé‘?%ﬁ,.d CASE SUMMARY
”’;‘({;ROCEDURAL POSTURE:  Appeliant, the

u,{;,! 0P ommissioner of the Mississippi Department of
it 2 p”Correctlons contested a judgment of the Hinds County
¢\ *Circuit Court, First Judicial District, (Mississippi),

L& which, in appellee priscners’ declaratory judgment

ction, ruled that S.B. 2175 (Mississippi) was an ex
ost facto law as it applied to the prisoners, who were
chargedfwith committing crimes prior to July 1, 1995,
, were not to be sentenced until on or after July 1,

B /

ti“' OVERVIEW: The retmacf'fe appllcatlon of S.B.

2175 required that-85 percent of a prisoner's sentence

be served, and it eliminated the opportunity for parole.

4 The pnf;irs were charged with felony crimes that,

occfirred prior to the bill's effective date of July 1,
995, and their charpes were not to be disposed of unt}l

/_afier July 1, 1995. The trial court held that S.B. 2175

Senate Bill 2175 was an ex post facto law that violated
the United States and Mississippi Constitutions.

OUTCOME The court affirmed.

CORE TERMS: parole, prisoner, sentence, ex post
facto, inmate, sentenced, eligible, convicted, facto,
serving, ex post facto law, time allowance, offender,
sentencing, early release, release date, new law,

disadvantage, conditional, eighty-five, speculative,
punishable, gain-time, quantum, formula,
constitutional prohibition, retroactive application,

legislative change, presumptive, suitability
LexisNexis(TM) Headnotes

Governments > Legislation > Effect & Operation >
Prospective & Retrospective Operation

Criminal Law & Procedure > Postconviction
Proceedings > Parole

Criminal Law & Procedure > Sentencing >
Sentencing Ranges

[HN1]The retroactive application of S.B. 2175
(Mississippi) requires that 85 percent of a sentence be

served and eliminates the opportunity for parole that

was an_ex post facto law as applied to the prisoners.
On the Commissioner's appeal, the court affirmed,
holding that the proper method of review was the
"effect” review, which provided that when an
amendment did not retrospectively change an offense's

existed prior to S.B. 2175.

Criminal Law & Procedure > Postconviction
Proceedings > Parole

[HN2]JPrior to July 1, 1995, most offenders convicted

sentencing range but did make a change that could
indirectly affect the length of a prisoner's term, no Ex
post facto Clause violation occurred because the
possibility of an indirect effect was speculative. Here

of felonies and sentenced to a term of incarceration of
one year or mere, were allowed to be eligible for
parcle after serving 25 percent of their sentence
pursuant to Miss. Code Ann. § 47-7-3 (Supp. 1993)_

however the court found that $.B. 2175 lengthened the

prisoners’ sentences and eliminated any possibility_f_c;_r
parole. Thus, because the amendment directly
““increased the punishment for covered crimes and the
effect on the pr1soners was not merely speculatlve

}3

This section stated-(1) Every prisoner who has been or
may hereafter be convicted of any offense against the
State of Mississippi, and is confined in the execution
of a judgment of such conviction of the Mississippi
State Penitentiary for a definite term or terms of one

‘Effé/}%r’)’:z 74
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year or over, or for the term of his or her natural life,
whose record of conduct shows that such prisoner has
observed the rules of the Penitentiary, and who has
served not less than one-fourth of the total of such term
or terms for which such prisoner was sentenced, or, if
sentenced to serve a term or terms of 30 years or more,
or, if sentenced for the term of the natural life of such
prisoner, has served not less than 10 years of : such llfe
. Sentence,_may. be_releas arole_as _hereinafler

__pmxlged Miss. Code Ann. §47 -7-3 (Supp. 1993).

Cr‘immal Law & }jrt,c!dure > Postc{rﬁuctmn
Proceedings > Motions to Vacate Judgment

[HN3IMiss. Code Ann.  § 47-7-3 (Supp. 1993)
enumerated exceptions which included: (a) prisoners
convicted as habitual or confirmed criminals; (b)
prisoners convicted of a sex crime who first had to
receive an examination by a competent psychiatrist or

psychologist before parole would be granted; (c)

prisoners would not be eligible for parole until they
had served one year of their sentence, unless they had
accrued any meritorious earned time allowance, in
which case they were eligible for parole at earlier time
Jncrements; and (d) prisoners who after January 1,
\‘1977 were convicted of robbery or attempted robbery
hrough the display of a firearm would be eligible for

parole until having served 10 years. S.B. 2175, § 3
}‘3’(’ \chl qppara (1)(g) {Mississippi) amended this section and a
; “portien-was added which prowdes that nolggr n shall
)(;b 1‘,{6 be eligible for paro]e “Who 18 7 tonvncte or whosg
l,{'f L' suspended sentence 1s revok er June 30, 1995,

R () (Supp. 1995). .

"y Governments > Legislation > Effect & 'Operation >
Prospective & Retrospective Operation

Criminal Law & Procedure > Postconviction

i Proceedings > Parole
of’ &

0 1"} ¢ [HN4]Prior to July 1, 1995, an inmate could obtain his
;2 > % release by serving 50 percent of his sentence pursnant
& X to the earned time provisions of Miss. Code Ann. § 47-

5-138 (1993). This section before the amendment
stated: (1) The department may promulgate rules and
regulations to carry out an earned time allowance
program based on the good conduct and performance
of an inmate. An inmate is eligible to receive an earned
time - allowance of one-half of the period of
confinement imposed by the court except those
inmates exclided by law. When an inmate is
committed to the custody of the department, the
department shall determine a conditional eamed time
release date by subtracting the earned time allowance
from an inmate's term of sentence and shall prepare a
conditional earned time release date for each
inmate Miss. Code Ann. § 47-5-138 (1) (Supp. 1993).
This section was amended to state that it does not

COREE 7L gt § =70 Expesttict
M 2/ éﬂf‘t’ /f"?"f"-"‘" s Aertce
apply to any senterce 1mpose5 fo e, f#/??"/

er June 30 1995.

Miss. Code Ann. § 47-5-138 (1) (Supp. =

Governments > Legislation > Effect & Operation ),0 ‘gf‘ij’fg;'
Prospective & Retrospective Operation v e

.6':},&’4:/ Srwrte
Governments > Legislation > Effect & Operation %c,c" VaP) 40
Amendments

Criminal Law & Procedure > Postconviction
Proceedings > Parole

[HN5]S.B. 2175, § 4, para. 4 (Mississippi), amended
Miss. Code Ann. § 47-5-138 (Supp. 1993) as
follows:For any sentence imposed after June 30, 1995,
an inmate may receive an earned time allowance of
four and one-half days for each 30 days served if the
department determines that the inmate has complied
with the good conduct and performance requirements
of the eamned time allowance program. The eamed time
allowance under this subsection shall not exceed 15
percent of an inmate's term of sentence. Miss. Code
Ann, § 47-5-138 (4) (Supp. 1995).

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

Constitutional Law > State Constitutional Opertm}n
&Amendmem l I I

[HN6]U.S. Const. art. I, § 9, cl. 3 states that no Bill of
Attainder or ex post facto law shall be passed. U.S.
Const. art. I, § 10, cl. 1 prohibits a state from passing
ex post facto laws, stating: No State shall pass any ex
post facto law. The State of Mississippi adopted this
prohibition in its Miss. Const. art. 3, § 16 stating: Ex
post facto laws shall not be passed.

Constitutional Law > Congressional Duties & Powers )

> Ex Post Facto Laws & Bills of Aftainder

[HN7]The United States Supreme Court has
interpreted U.S. Const. art. 1, § 10 to forbid the
enactment of any statute which punishes as a crime an
act previously committed, which was innocent when
done; which makes more burdensome the punishment
for a crime, after its commission, or which deprives
one charged with crime of any defense available

according to law at the time the act was comumitted. In
accordance with this original understanding, the Court
has held that the Ex Post Facto Clause is aimed at laws
that retroactively alter the definition of crimes or
increase the punishment for criminal acts. The United
States_Constitution forhids the application of any new—
.punitive measure to a crime already consummated.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

[HNS]A statute may violate the Ex post facto Clause
even if it alters punitive conditions outside the

Ese M
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sentence or where it substantiaily alters the
consequences attached to a crime already completed,
and therefore changes "the quantum of punishment."

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

[HN9]The United States Constitution forbids the
application of any new punitive measure to a crime
already consummated, to the detriment or material
disadvantage of the wrongdoer. It is for this reason that
an increase in the possible penalty is ex post facto,
regardless of the length of the sentence actually

actually imposed, since the measure of punishment
prescribed by the later statute is more severe than that
of the earlier. 8B, 2175 constricts the inmate's

imposed, since the measure of punishment prescribed

by the later statute is more severe than that of th

earlier.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facte Laws & Bills of Attainder

opportunity to earn early release, and thereby makes
more onerous the punishment for crimes committed
before its enactment. This result runs afoul of the
prohibition against ex post facto laws. S.B. 2175
increases the "quantum of punishment,"

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

[FIN14]The ex post facto inquiry is focused on whether
the legislative change increases the penalty by which a
crime is punishable.

Constitutional Law > Congressional Duties & Powers
> Ex Posi Facto Laws & Bills of Attainder

[HN10]JThe ex post facto prohibition forbids the
imposition of punishment more severe than the

punishment assigned by law when the act to be
punished occurred.

[HN15]The ex post facto standard the court applies
today is constant: it looks to whether a given
legislative change has the prohibited effect of altering
the definition of crimes or increasing punishments.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facte Laws & Bills of Attainder

[IIN11]Critical to relief under the Ex post facto Clause
is not an individual's right to less punishment, but the
lack of fair notice and governmental restraint when the
legislature increases punishment beyond what was
prescribed when the crime was consummated. Thus,
even if a statute merely alters penal provisions
accorded by the grace of the legislature, it violates the
Clause if it is both retrospective and more onerocus than
the law in effect on the date of the offense.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

Criminal Law & Procedure > Trials > Burdens of
Proof > Defense

[(HN12]A prisoner need not show that he definitely
would have served a lesser sentence under the previous
legal scheme in order to show an ex post facto
violation. In other words, the mere presence of some
discretion before the change in law does not in and of
itself foreclose an ex post facto claim. A crucial part of
ex post facto jurisprudence is whether a defendant was
given fair warning of the effect of legislative
enactment and could rely on their meaning until
explicitly changed.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

Governments > Legislation > Interpretation |

[HN131S.B. 2175 (Mississippi) increases the possible
penalty regardless of the length of the sentence

/S

Constitutional Law > Congressional Duties & Powers
> Ex Post Facte Laws & Bills of Attainder

[HN16]What legislative adjustments will be held to be
of sufficient moment to transgress the constitutional

prohibition against ex post facto laws must be a matter
of "degree."

Governments > Legislation > Effect & Operation >
Prospective & Retrospective Operation

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

Governments > Legislation > Effect & Operation >
Amendments

[HN17]When an amendment does not retrospectively
"change the sentencing range" applicable to an offense,
but does make a procedural or other change, that may
indirectly affect the length of time that a prisoner may
serve, no violation of the Ex post facto Clause has
occurred because of the possibility of such an indirect
effect is "speculative and conjectural." In other words

the new law must have a direct effect on the sentence
length.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

Criminal Law & Procedure > Postconviction
Proceedings > Parole

[HN18]SB. 2175 (Mississippi) eliminates any
possibility for parole for all offenders who are
sentenced cn or after July 1, 1995, yet who committed

their crimes before July 1, 1995, or whose suspended

sentence are revoked after June 30, 1995, Prior to the

Page 3
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enactment of the bill, prisoners had the possibility for
parole afier serving 25 percent of their sentence
pursuant to Miss. Code Ann. § 47-7-3 (1993) or an
inmate could obtain his release by serving 50 percent
of their sentence pursuant to the eamed time provisions
of Miss. Code Ann. § 47-5-138 (1993). By denying the
opportunity for parole, prior to serving 85 percent of
his sentence, S.B. 2175 effectually increases the
"standard of punishment” or the "quantum of
punishment,” is more onerous than the law in effect on
the date of the offense, makes more burdensome the
punishment for a crime, and is not a most speculative
and attenuated risk of increasing the measure of
punishment attached to covered crimes.

COUNSEL: FOR APPELLANT - Michael C. Moore,
Attorney General, Jackson, MS; Joseph A Goff, Sp
Ass't Attorney General, Jackson, MS.

FOR APPELLEE - Thomas M. Fortner, Jackson, MS,

JUDGES: SULLIVAN, PRESIDING JUSTICE.
PRATHER, P.J., BANKS, McRAE, ROBERTS AND
MILLS, JJ., CONCUR. SMITH, J., DISSENTS WITH
SEPARATE WRITTEN OPINION. LEE, C.J,
PITTMAN, 1., NOT PARTICIPATING.

OPINIONBY: SULLIVAN
OPINION: [*671] EN BANC.

SULLIVAN, PRESIDING JUSTICE, FOR THE
COURT:

et

;jb:
e
Psper

On Tune 15, 1995, Appellees filed a complaint in the
] Circuit Court of the First Judicial District of Hinds
v oA Punty, Mississippi for a declaratory judgment. This
p complaint asked for a declaratory judgment as to the
applicability of Senate Bill 2175, Section 4, paragraph
4, amending Miss. Code Ann. § 47-5-138 (1993)

a ‘*ﬁ ! *: * (Earned Release), as unconstitufional to crimes that
“ 1 ’Qf‘[)’ oecurred prior to the effective date of this bill. The

S
}vii?q.f?
A
it

On June 30, 1995, a hearing was held before Hinds
County Circuit Court Judge James E. Graves, Jr. Judge
Graves ruted that Senate Bill 2175 is an ex post facto
law as it applies to the Appellees, who were charged
with committing crimes prior to July 1, 1995, but who
were not to be sentenced until on or after July 1, 1995.

Puckett filed a notice of appeal. Both parties filed a
joint motion for expedited treatment on appeal, which
this Court granted on September 28, 1995.

1.

WHETHER SENATE BILL 2175 OF THE 1995
LEGISLATIVE SESSION (THE "TRUTH IN
SENTENCING" LAW) VIOLATES THE STATE
AND FEDERAL CONSTITUTIONAL
PROHIBITIONS AGAINST Ex post facto LAWS AS
APPLIED TO OCFFENDERS CHARGED WITH
COMMITTING CRIMES THAT OCCURRED
PRIOR TO JULY 1, 1995.

[HN1]The retroactive application of Senate Bill 2175
requires that eighty-five percent (85%) of a sentence
be served and eliminates the opportunity for [**3}
parole that existed prior to Senate Bill 2175. The
Appellees, all charged with felony crimes that occurred
prior to the effective date of Senate Bill 2175, argue
that this effectively increases the length of
incarceration that an inmate must serve after they have
been sentenced and therefore violates the Ex Post

Facto Clauses of the United States and Mississippi
Constitutions.

e

[HN2]Prior to July 1, 1995, most offenders convicted
of felonies and sentenced to a term of incarceration of
one (1) year or more, were allowed to be eligible for
parole after serving twenty-five percent (25%) of their
sentence pursuant to Miss, Code Ann. § 47-7-3 (Supp.
1993) (Parole Board Review). This section stated:

17V ¢fat# T retroactive application of this bill requires that eighty-
’;,.a&" ié five percent (85%) of a sentence be served and_

eliminates the opportunity for parole that existed prior
to Senate Bili 2175. The Appellees were all charged
with felony crimes that occurred prior to July 1, 1995,

& . charges were not to be disposed of until after July 1
fi' ![il( 1995. On June 19, 1995, Appellees filed an amended
7 complaint for declaratory judgment, citing Senate Bill
2175, Section [*672] 3, paragraph [**2] (1)(g),
amending Miss. Code Ann. § 47-7-3 (Supp. 1993), as
also being violative of the United States and
Mississippi Constitutions. On June 21, 1995, Steve
Puckett, Commissioner of the Mississippi Department
of Corrections, (Puckett) filed an answer to the original
and amended complaints.

the effective date of Senate Bill 2175, and their,

(1) Every prisoner who has been or may hereafter be
convicted of any offense apainst the State of
Mississippi, and is confined in the execution of a

YA
Jjudgment of such conviction of the Mississippi State ;,45 4}4/ .

-

observed the rules of the Penitentiary, and who has £//°¢

. served not less than one-fourth ( 1/4 ) of the total of
such term or terms for which [**4] such prisoner was
sentenced, or, if sentenced to serve a term or terms of
thirty (30} years or more, or, if sentenced for the term
of the natural life of such prisoner, has served not less
than ten (10) years of such life sentence, may be
released on parole as hereinafter provided . . . .

}5 | é}( (# Page 4
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or over, or for the term of his or her natural life, W Jin> q
record” of conduct shows thal such prisoner as)”‘e )%ir/é;
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Miss. Code Ann. § 47-7-3 (Supp. 1993). [HN3]This
section went on to enumerate the exceptions which
included: (a) prisoners convicted as habitual or
confirmed criminals; (b) prisoners convicted of a sex

crime who first had to receive an examination by a

competent_psychiatrist or_psychologist before parole
would be granted; (c) prisoners would not be eligible
for parole until they had served one (1) year of their
sentence, unless they had accrued any meritorious
earned time allowance, in which case they were
eligible for parole at earlier time increments; and (d)
prisoners who after January 1, 1977, were convicted of
robbery or attempted robbery through the display of a
firearm would be eligible for parole until having
served ten (10) years. Senate Bill 2175, Section 3,
paragraph (1)(g) amended this section and a portion
was added which reads "no person shall be eligible for

requirements of the eamed time allowance program.
The earned time allowance under this subsection shall
not exceed fifteen percent (15%) of an inmate's term of
sentence.

Act of Apr. 17, 1995, ch. 596, 1995 Miss. Laws 941
(codified at Miss. Code Ann. § 47-5-138 (4) {Supp.
1995)).

[HN6]Article I, § 9, Clause 3 of the United States
Constitution states "No Bill of Attainder or ex post
facto Law shall be passed.” Article I, § 10, Clause 1 of
the United States Constitution prohibits a state from
passing ex post facto laws, stating_"No State shall . . .
pass any . . . ex post facto Law . .. ™ The State of
Mississippi adopted this prohibition in its Constitution

parole who is convicted [**5] or whose suspended
sentence is revoked after JuRe 3071995~
Apr. 17, 1995, ch. 596, 1995 Miss. Taws 940 (codified

Actof

at Miss. Code Ann. § 47-7-3 (1)(2) (Supp. 1993)).

in Article 3, § 16 stating, "Ex post facto laws . . [**7]
. shall not be passed.”
[HN7]The United States Supreme Court has

interpreted Article I, § 10 of the United States

Also [HN4]prior to July 1, 1995, an inmate could
obtain his release by serving fifty percent (50%) of his
sentence pursuant to the earned time provisions of
Miss. Code Ann. § 47-5-138 (1993) (Earned Release).
This section before the amendment stated:

[*673} (1) The department may promnlgate rules and

regulations to carry out an earned time allowance
program based on the good conduct and performance
of an inmate. An inmate is eligible to receive an earned
time allowance of one-half ( 1/2 ) of the period of
confinement imposed by the court except those
inmates excluded by law. When an inmate is
committed to the custody of the department, the
department shall determine a conditional earned time
release date by subtracting the earned time allowance
from an inmate's term of sentence and shall prepare a
conditional earned time release date for each inmate.

W"J'”

Constitution to forbid the enactment of

any statute which punishes as a crime an act previously
committed, which was innocent when done; which
makes more burdensome the punishment for a crime,
after its commission, or which deprives one charged
with crime of any defense available according to law at
the time the act was committed . . ..

Beazell v. Ohio, 269 U.S. 167, 169, 70 L. Ed, 216, 46
S. Ct. 68 (1923).

"In accordance with this original understanding, we
have held that the Clause is aimed at laws that
‘retroactively alter the definition of crimes or increase
the punishment for criminal acts.™ California Dept. of
Corrections v._Morales, 514 1.8, 499, 131 L. Ed. 24
588. 115 S. Ct. 1597. 1601 (1995) (quoting Collins y.

Youngblood, 497 U.5.37. 41, 111 L. Ed. 2d 30, 110 S.
Pty
ﬁ * - » .
51" 3 ji\'nss Code Ann. § 47-5-138 (1) (Supp. 1993). This ~ m21o{1990)). The United States Constitution
b j " forbids the application of any new punitive measure
[ h!’r section was ameiided to stale that "this section does not to a crime already consummated " L ind
,.t;;i“i Iy APply to any sentence lmpoi:,gi after June 30, 1995." . Y aee o Lindsey v,
ot - e Washington, 301 U.S. 397,401, 81 L. Ed. 1182, 57 S.
i JAct [**6] of Apr. 17, 19/_.oh 596, 1995 Miss. Laws . 0% O 1 7
y ¢ . -
. 941 (codified at Code Ann. § 47-5-138 (1) ~ SL727093D. A ¢
ok (Supp. 1995y The Supreme Court has held that the purpose of the Ex
43 i S1Senate Bill 2175, Section 4, paragiaph 4. post facto'Clause it tf’ assure that ]egislat‘ive. ac'ts' pive
fair waming of their effect and permit individuals
4 ’) amended Miss. Code Ann. § 47-5-138 (Supp. 1993) as . . . ..
Jv b{ follows: [*8] to rely on their meaning until explicitly
i changed” and to "restrict[] . . . governmental power by
i/ ‘ui' U;Z, For any sentence imposed after June 30, 1995, an restraining  arbitrary and  potentially  vindictive
SV

inmate_mmay receive an earned time allowance of four
and one-half (4-1/2 ) days for each thirty (30) days
served if the department determines that the inmate has
complied with the good conduct and performance

legislation,” Weaver v. Graham, 450 U S. 24, 28-29,
67 L. Ed. 2d 17, 101 S. Ct. 960 (1981) (footnote and
citations omitted). [FIN8]A statute may violate the Ex
post facto Clause "even if it alters punitive conditions

147 }_EX[H Page 5
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P
Court of Appeals of Mississippi.

Robert A. WHITE a/k/a Robert A. White, Appellant,
v.
STATE of Mississippi, Appellee.

No. 1998-CA-00980-COA.

Aug. 3, 1999.

Following conviction and sentence on his plea of
guilty to fondling (child molestation) movant filed for
post conviction relief. The Circuit Court, Lamar
County, Michael Ray Eubanks, J., denied motion,
and movant appealed. The Court of Appeals, Irving,
J., held that movant was entitled to evidentiary
hearing on his claim that counsel failed to inform him
that he would be ineligible for parole.

Reversed and remanded.

Southwick, P.J., filed concurring opinion, in which
McMillin, C.J., joined,

Lee, J., filed dissenting opinion, in which Bridges,
Payne, and Thomas, JJ., joined.

West Headnotes
[1] Criminal Law €=1655(1)

110k1655(1) Most Cited Cases
(Formerly 110k998(19))

Post-conviction petitioner is entitled to in-court
opportunity to prove his claims if claims are
procedurally alive and show substantial denial of
state or federal right. West's AM.C. § § 99-39-1 to
99-39-29,

[2] Criminat Law €=273.1(1)
110k273.1(1) Most Cited Cases
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E’[ Criminal Law €51655(3)
110k1655(3) Most Cited Cases
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(Formerly 110k998(19))

Post-conviction movant, who had been convicted of
fondling  (child molestation), was entitled to
evidentiary hearing on his claim that counsel failed to
inform movant that he would be ineligible for parole
under amended sentencing statute applicable to sex
offenders, thereby causing him to involuntarily enter
guilty plea. West's AM.C. § § 47-7-3, 99-39-1 to 99-
39-29.

*482 P. Shawn Harris, Lake, Attorney for Appellant,

Office of the Attorney General by Pat S. Flynn,
Attorney for Appellee.

EN BANC.

IRVING, J., for the Court:

1 1. Robert White entered a plea of guilty to the
charge of "fondling" and was sentenced to a term of
ten years and ordered to undergo counseling. White
filed a motion for post-conviction relief in the Circuit
Court of Lamar County on the basis that his attorneys
incorrectly informed him on parole eligibility. The
motion was denied. Aggrieved, White now appeals
the denial of his motion for post-conviction relief.
White presents one issue for review and resolution
which is quoted verbatim from his brief:
The court erred by not granting the Appellant an
evidentiary hearing on his motion Post Conviction
Relief after evidence of mistaken advise [sic] of the
Petitioner[']s Counsel was presented regarding
false information that the petitioner would be
eligible for parole at the time he was sentenced.

\ \ FACTS - / /

Y 2. White was indicted for sexual battery against
his stepdaughter on February 28, 1996, _The
indictment stated that the act was ongoing over a
period of years with the most recent incident
occurring during the month of September, 1995.

CUmd bty e child molestation (fondling).  On

Ogtober 21 ]9%6, White entered a plea of guilty to
“"fondling," October 30, 1997, White filed a

motion for post-conviction relief in the Circuit Court

I
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of Lamar County. White alleged that he did not le
until after he was incarcerated that he had recefved
incorrect information from his attorneys. H
that he was unaware that Miss.Code Ann.
(Supp.1998) was amended in Jul
requires anyone who commils a sex crim
the entire sentence without ¢ligibinty Ior parole.
White further alleged that his attorneys informed him
that he would be eligible for parole after serving 25%
of his sentence since some of the acts he pleaded

_gl.ulty to occurred prior to the amendm of the ~
statute.  WHhite stated in his motion tgor post-
= on relief, and argues here, that had he known
hc would have to serve the entire term of his
ce, he woul ve plcd guilty.
Sa/ f e 10 i
c trial judge entered an order directing th
attOmcys who represented White at the plea hea.nng
to submit affidavits in response to White's motion. In
*483 their affidavits, the attorneys denied giving any
specific information on parole eligibility, but
admitted that they did not advise White of parole
ineligibility. The circuit court denied White's motion
for post-conviction relief without conducting an
evidentiary hearing on the merits of the moijon. The
"denial was based on the record, the petmon and the
‘afﬁdav:ts submJttcd by.bo ,

of wo L otreren

]y 4 A ]Jctltl()llcr is entitled to an m-coﬁft //dd

opportunity to prove-his claims if the claims are
rocedurally alive and show a substantial denial of a
state or federal right. Washington v. State, 620 So.2d
966, 967 (Miss.1993); see Mississippi Uniform Post
Conviction Collateral Relief Act, Miss.Code Ann.

entitled to an evidentiary hearing.

§ 5. The Mississippi Supreme Court has previously
stated that:
[blefore a person may plead guilty to a felony, he
must be informed of his rights, the nature and
consequences of the act he contemplates, and any
other relevant facts and circumstances, and
thereafter, voluntarily enter the plea.
Vittitoe v. State, 556 S0.2d 1062, 1063 (Miss.1990).

/l’"\"‘lf' ( '1‘1.-.,-..‘.14‘.fr 1

N
i oo ﬁon. counsel has beon \

N iii'\::!. il i Doy ol
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M ers v, State 583 So 2d 1‘74 177 (Miss. 1991) /
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A

[_] § 7. White argues that his attorneys provided
him with erroneous information on parole eligibility,
thereby causing him to involuntarily enter a guilty
plea. The Mississippi Supreme Court has
acknowledged that parole eligibility is a consequence
in which attorneys should advise their clients in order

to enter a voluntary plea.  See Washington, 620 7[

So.2d at 967; Alexander v_State, 605 So2d 1170, AA4Y
1172 (Miss.1992), Coleman v. State, 483 So0.2d 680, A"V el

683 (Miss.1986). The court in Washington helg:at/

the appellant was entitled o afTEvidentary hearing

on the basis of his contention that he did not

voluntarily enter a guilty plea because of his reliance

on his attorneys advice regarding the possibility of

parole. _Washington, 620 So.2d at 367. Washington

was sentenced to a ten-year mandatory period before

he would be eligible for parole. fd at 966. H

alleged that his attorney led him to believe that

would be eligible for parole in six years and

months.  Id Washington further alleged that he

not learn of The réquired mandatory sentence

after.ifiatieration. Washington, 620 So.2d at 9

The State argued that the misinformation regarding

parole eligibility could not have induced Washington

to enter a gmlty plea M_ The State further ! i

CALS, be served was

be mformed of in order to plead voluntanly Id The

" court held that Washington should have been given a

chance to present his claim at a hearing. Jd
Additionally, the court stated that the

issue is not whether Washington was sufficiently
advised on his parole eligibility, but whether he
was apprised of the mandatory sentence without
parole consideration.
1d. (emphasis added)

While Washingtoninvolved a mandato
sentence issue, we see N0 reasofi- 10 make  a
distinction between it and the case sub judice where
the issue is sentencing without the possibility for
parole. Just as the court in Washington concluded
that the defendant was entitled to an evidentiary
hearing, we likewise conclude that White is entitled
to one. Accordingly, we reverse the trial court's
dismissal of the post-conviction motion without
evidentiary hearing and remand for such a heari
*484 to detérmine the merits of White's allegations.
_—-—-—"_’“-‘.

O TTYT O URTTUUTHT OW CTHE 1LAMAR

SONT-CONVICTION RELIEF 18 AREV]",RS‘EI)
AR RETGANDED.  ALL COSTS OF THIS
APPEAL. ARE ASSESSED TO LAMAR
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for parole in six years when in fact he would not be
for ten years. Id at 967. In open court taking the
plea, the judge was said to have implied that
Washington could without any stated limit get good
time credits as "under normal sentences.” What was
never said is that for this crime, ten years was set as
the required time to be served without parole.
According to the supreme court, the plea hearing
transcripts themselves gave "a definite indication"
that the prosecutor and defense counsel were
confused concerning thf a};pjxcable statute. Id at

968. 1y s

9 17. Then the supreme court makes a distinction
that the case was not one in which there had been a

-5 The dlsunctlon seems to be that in those statutes that
have a minimum sentence that must be served
without parole, but a longer sentence option as well,
the defendant has to be told_ "the range isfromxtoy,

"

P
Washington had to be told that he would serve ten
years of whatever sentence he got, which was twenty-
five years.

m e r—

.

'—/L*ﬁ.mﬁfi‘tﬁé reversal here relies upon a

recent decision that I instead find consistent with the
need for reversal. The supreme court described the
/ facts this way: "Shanks was informed of the
mmlmum and maximum sentence he could receive

7 for armed ro bery in compliance with Rule

3.03(3 of the Uniform Criminal Rules of Circuit

urt Practice. The transcript of the guilty plea
hearing indicates that Shanks was not informed that
the first ten years of his sentence for armed robbery
would have to be served without possibility of
parole.” Shanks _v. _State, 672 So0.2d 1207
(Miss. 1996). In Shanks, parole was discussed in the
guilty plea form, and it stated that parole would be up
to the authorities at the. Parole Board. The plea
petltlon in our case also mentioned as in Shanks that
“no one has predicted how much time" he would
have to serve and that early release was within the
discretion of officials with the Department of
Corrections. That kind of form language in fill-in-
the-blank documents is not overly informative, but it
ex1sts Three dissenters in Shanks found

ALREEP PP NN S TR (LI B

S D R B - Lo ot S

to Jeave him Jocked up Jor ten years. The majority
wing, though,  Shanks holds that, absent any
mlsmformatlon no total explanation is needed as to

Page 4

parole even if mentioned during the plea hearing,

Y 19. The complaints in Shanks and Washington do
not seem that different. In Washington, there was a
mention of "good time" but there was also 3
statement that it applied as for a "normal sentence.”
Reversal was required because that was
misinformation. In Shanks, there was a mention of
parole but no one said anything further about it. No
reversal required. The need for a misleading
statement is made clearer in one case handed down
chronologically between Washington and *486
Shanks. Tt said that there were two situations for
setting aside a guilty plea:
1)The sentence which the accused was informed
would be his sentence if he pled guilty was
erroneous and he acted in “reliance" on that
information, but the mandatory minimum sentence
which was imposed was harsher, or there was a
misstatement by the court or the defense attorney
as to the applicable minimum sentence
[(Washington v._State, 620 S0.2d 966 (Miss.1993);
Alexander v. State, 605 S0.2d_1170 (Miss.1992);
other citations removed]; or,
2. No representation of a minimum sentence was
made, but the accused “expected” a much less
severe sentence. Vittitoe v. State, 556 So0.2d 1062
(Miss. 1990).

Smith v, State, 636 _So0.2d 1220,  1226-27
(Miss.1994). So Washington is viewed as just a
"mistake" case--something was said at the plea that
was in error about the sentence. The second category
defined in Smith has its own complications but they
are not relevant here.

9 20. White's affidavit asserts that this is a mistake
case too and a much clearer mistake at that. He was
not just told that good time credits apply as in a
normal sentence, he was told that he would be
cligible after 25% of a sentence had been served.
The two lawyer affidavits disputed that. The final
problem then is whether White's affidavit was enough
to require an evidentiary hearing.

2} Evidentiary hearing

T 21. A rule that gets stated in various ways is that
an affidavit of the accused regarding a defect in the
proceedmgs standmg alone, may be insufficient to

Uk COLITHLRIY Jeorling. feberison v Stale,
Tt 1 T sl G EE L PSS KR 7 B AP

under the statute explaining what must be in a
petition, there is a requirement that specific and
detailed facts be presented supporting the claim,
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Chapter No. 520
S.B. No. 2030

CORRECTIONS--{NMATES--EARNED TIME ALLOWANCE

AN ACT TO AMEND SECTION 47-5-138, MISSISSIPPI CODE OF 1972, TO REVISE EARNED
._™ME ALLOWANCE FOR INMATES; TO AUTHORIZE THE DEPARTMENT OF CORRECTIONS TO PREPARE
A\ CONDITIONAL EARNED TIME RELEASE RATE FOR ALL INMATES; TO PROVIDE FOR THE
FORFEITURE CF EARNED TIME ALLOWANC IF VIOLATION IS FELONIOUS IN NATURE; TO
DELETE PROVISIONS PERTAINING TO HABATUAL OFFENDERS AND OFFENDERS SENTENCED TO
LIFE IMPRISONMENT; TOC AMEND SECTION ¥7-5-139, MISSISSIPPI CODE OF 1972, TO
PROVIDE THAT INMATES SENTENCED AS HARJYTUAL OFFENDERS, SENTENCED TO LIFE
IMPRISONMENT, SENTENCED FOR ARMED ROBBERY AND SEX OFFENDERS DENIED PAROLE SHALL
NOT BE ELIGIBLE FOR EARNED TIME ALLOWANCE; TO "AMEND SECTION 47- 5- 140,
MISSISSIPPI CODE OF 1872 TC CONFORM; AMEND SECTION 47-5-142, MISSISSIPPI CODE
OF 1972, TO REVISE MERITORIOUS EARNED TIME ALLOWANCES; AND FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

Sec. 1
SECTION 1. Section 47-5-138, Missgissippi Code of 1972, is amended as follows:

<< M8 ST § 47-5-138 >>

47-5-138. (1) The department may promulgate rules and regulations to carry out
the earned time allowances program. An inmate shall be eligible to receive an
earned time allowance of one-half {( 1/2 ) of the period of confinement imposed by
the court except those inmates excluded by law. The department shall determine a
conditional earned time release date by subtracting the earned time allowance
from an inmate's term of sentence and shall prepare a conditional earned time
release date for each inmate.

(2) If an inmate commits a violation felonious in nature, he may forfeit all or
part of the earned time allowance upon the written order of the commissioner.

The superintendent of a correctional facility shall immediately notify the
commissioner in writing of any such violation on such forms and in such detail as
the commissioner may require. From the record so furnished, the Commissioner of
Corrections may order the forfeiture of all or part of the earned time allowance
of an inmate who commits a vioclation felonious in nature. The order of the
commissioner shall be in writing and the conditional earned time release date

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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ec. 1

hall be modified accordingly.

(3) An offender, demonstrating acceptable behavior, shall be released on hisg
onditional earned time release date.

ec. 2

SECTION 2. Section 47-5-139, Mississippi Code of 1972, is amended as follows:
<< M5 8T § 47-5-139 >>

47-5-139. (1) An inmate shall not be eligible for the earned time allowance if:
{a) The inmate was sentenced to life imprisonment;
{b) The inmate was convicted as a habitual offender under Secticns 99-19-81

hrough 99-19-87;

(c) The inmate has forfeited his earned time allowance by order of the
ommigsioner;
{d) The inmate was convicted of a sex crime and has been denied parole based yn

.+ psychiatric or psychological examination required by law; or

{e) The inmate has not served the mandatory time required for parole
ligibility for a conviction of robbery or attempted robbery with a deadly

reaporn. .

{2) An offender under two (2) or more consecutive sentences shall be allowe
ommutation based upon the total term of the sentences.

(3) All earned time shall be forfeited by the inmate in the event of escape and/
r aiding and abetting an escape. Provided, in the event of escape, the
ommissioner may restore all or part of the earned time if the escapee returns to
he institution voluntarily, without expense to the state, and without act of
iolence while a fugitive from the facility.

(4) No inmate in any event shall have his sentence terminated by administrative
arned time action until he is eligible for parole as provided in Title 47,
hapter 7, Missigsippi Code of 1972,

(5) Any officer or employee who shall willfully violate the provisions of this
¢ ion and be convicted therefor shall be removed from office or employment.
ec. 3

SECTION 3. Section 47-5-140, Mississippi Code of 1972, is amended as follows:
<< MS ST § 47-5-140 >>

47-5-140. Each county attorney, district attorney, each member of the Parole
board and circuit judge shall be provided a copy of a handbook prepared by the
ommissioner which shall include a copy of Section 47-5-138 and Section 47-5-

39, and shall clearly show how such sections would apply to an offender
entenced to terms of various lengths. Each offender shall be provided a copy of

he handbook upon arrival at the correctional system and have it explained to him
s a part of his initial orientation.
ec. 4

SECTION 4. Section 47-5-142, Mississippi Code of 1972, is amended as follows:

<< MS ST § 47-5-142 >>
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Chapter No. 443
S.B. No. 2254
PRISONERS—-PAROLE--EDUCATION, JOB TRAINING PRIORITY
‘h. 443
AN ACT TO.AMEND SECTION 47-7-3, MISSISSIPPI CODE OF 1972, TO PROVIDE THAT
CRTAIN INMATES SHALL RECEIVE PRICRITY TOR PLACEMENT IN ANY EDUCATION
JVELOPMENT OR JOB TRAINING PROGRAM PRIOR TO PAROLE; AND FOR RELATED PURPOSES.
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:
h. 443, § 1
ECTION 1. Section 47-7-3, Mississippi Code of 1972, is amended as follows:
<< MS ST § 47-7-3 >>

-7-3. (l) Every prisoner who has been or may hereafter be convicted of any
nse against the State of Mississippi, and is confined in the execution of a
ment of such conviction in the Mississippi State Penitentiary for a definite
m or terms oL one (1) year or over, or for the term of his or her natural
e, whose record of conduct shows that such prisoner has observed the rules of
Penitentiary, and who has served not less than one-fourth (1/4) of the total
such term or terms for which such prisoner was sentenced, or, if sentenced to
:rve & term or terms of thirty (30) years or more, or, if sentenced for the
irm of the natural iife of such prisoner, has served not less than ten {(10)
rars of such life sentence, may be released on parcle as hereinafter provided,
icept that:

(a) No prisoner convicted as a confirmed and habitual criminal under the
covisions oi Sections 95-19-81 through 99-19-87 shall be eligible for parole:;
{b} Any person who shall have been convicted of a sex crime, and who is
:herwise eligible for parole, shall not be released on parcle until after he
15 been examined by a competent psvchiafrist or by a competent psychologist
:lected by the State Parole Board. Such examination must have occurred not
sre than one (1) year prior to the prisoner's parole hearing. Upcn completion
© the examination a written report of the psychiatric or psychological
tamination shall be forwarded immediately to each member of the Parole Board.
1e written report of the examining psychiatrist or psychclogist shall state

Q. l-h F
».1

Q (I)

1

0 H

1

iether the sex offender is likely or unlikely to commit another sex crime. The
ixole Board may also order psychiatric or psycholegical examinations for

:rsons convicted of other crimes when it determines such examination is
:cessary to making a parole decision;

(c} No one shall be eligible for parole until he shall have served cne (1)

:ar of his sentence, unless such person has accrued any meritoricus earned time
-lowances, in which case he shall be eligible for parole if he has served (i)
-n2 (9) months of his sentence or sentences, when his sentence or sentences is

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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. 443, § 1

o {(2) years or less; {ii) ten (10} months of his sentence or sentsnces when

5 sentence or sentences is more than two (2} years but no more than five {5)
ars; and (iii) one (1) year of his sentence or sentences when his sentence or
ntences is more than five {5) years;

(d) No person shall be eligible for parcle who shall, on or after Januar

77, be convicted of robbery or attempted robbery through the display of

rearm until he shall have served ten (10) years if sentenced to a term or

rms of more than ten (10) years or if sentenced for the term of the natural

fe of such person. If such person is sentenced to a term or terms of ten (10)

ars or less, then such person shall not be eligible for parcle. The

ovisions of this paragraph (d) shall also apply to any person who shall commit

bbery or attempted rcbbery on or after July 1, 1982, through the display of a

adly weapon;

2) Notwithstanding any other provision of law, an inmate shall not be eligible
receive earned time, good time or any other administrative reduction of time

ich shall reduce the time necessary to be served for parole eligibility as

ovided in subsection {1) of this section; however, this subsection shail not

ply to the advancement of parole eligibility dates pursuant toc the Prison

ercrowding Emergency Powers Act. Moreover, meritorious earned time allowances

y be used to reduce the time necessary to be served for parcle eligibility as

ovided in paragraph (c¢) of subsection (1) of this section.

3) The State Parole Board shall by rules and regulations establish a method of

termining a tentative parole hearing date for each offender taken into the

A\
-
a

stody of the Department of Corrections from and after January 1, 1887. The
ntative parole hearing date shall be determined within ninety (90) days after
e department has assumed custody of the offender. Such tentative parole

ring date shall be calculated by & formula taking into account the offender's
2 upon first commitment, number of prior incarcerations, prior probation or
role failures, the severity and the wviclence of the offense committed,

fender can be successfully paroled.

4) Any inmate within twenty-four (24) months of his parole eligipility date
d who meets the criteria established by the classification committee shall
ceive priority for placement in any educational development and jcb training
ograms. Any inmate refusing to participate in an educational development or
b training program may be ineligible for parole.

. 443, § 2

sCTION 2. This act shall take effect and be in force from and after July 1,
93.

proved March 24, 1993,

LEGIS 443 (1993)

3 OF DOCUMENT
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Chapter No. 596
S.B. No. 2175

PAROLE AND EARNED TIME CREDITS--POST-RELEASE SUPERVISION--GENERAL AMENDMENTS

Ch. 596

AN ACT TO PROVIDE MORE EFFECTIVE PROTECTION OF SOCIETY BY PHASING OUT PAROLE
AND GOOD TIME; TO REQUIRE AN INMATE TO SERVE AT LEAST 85% OF A SENTENCE; TO
REQUIRE INMATES TO BE PLACED UNDER FARNED-RELEASE SUPERVISION; TO AMEND SECTION
47-7-5, MISSISSIPPI CODE OF 1972, TO PROVIDE FOR THE REPEAL QOF THE STATE PAROLE ,
BOARD; TO AMEND SECTION 47-7-53, MISSISSIPPI CODE OF 1972, TO TRANSFER THE 245/
DUTIES AND POWERS OF THE PAROLE BQARD TO THE DEPARTMENT OF CORRECTIONS AFTER
ABOLITION OF THE PAROLE BOARD; —TO AMEND SECTION 47-7-3, MISSISSIPPI CODE_OF
1972, TO PROVIDE THAT PERSONS SHALL NOT BE ELIGIBLE FOR PAROLE AFTER_A CERTATI
LATE; § TO AMEND SECTION 47-5-138, MISSISSIPPI CODE OF 1972, TO REVISE THE EARNED
TIME ALLOWANCE PROGRAM AND TO PROVIDE THAT INMATES SHALL BE PLACED UNDER EARNED-
RELEASE SUPERVISION; TO PROVIDE THAT COURTS MAY IMPOSE A TERM OF POST-RELEASE
SUPERVISION; TO AMEND SECTIONS 47-5-139, MISSISSIPPI CODE OF 1972, TO CONFORM;
TO AMEND SECTIONS 47-7-9, 47-7-27, 47— 7-29, 47-7-35, 47-7-37 AND 47-7-49,
MISSISSIPPI CODE OF 1972, TO CONFORM TO EARNED AND POST~-RELEASE SUPERVISION
REQUIREMENTS; TO FURTHER AMEND SECTION 47-7-49, MISSISSIPPI CODE OF 1972, TO
EXTEND THE REPEALER ON THE PAROLE, PROBATION AND SUPERVISED RELEASE FEE; TO
AMEND SECTION 47-7-55, MISSISSIPPI CODE OF 1972, TO REQUIRE THE PARCLE
COMMISSION TO REPORT RECOMMENDATIONS ON SENTENCING STANDARDS; TO AMEND SECTIOCN
99-19-21, MISSISSIPPI CODE OF 1572, TO REQUIRE SENTENCE FOR FELONY COMMITTED
DURING PAROCLE, PROBATION, EARNED-RELEASE SUPERVISION, POST-RELEASE SUPERVISION
YR A SUSPENDED SENTENCE TO BEGIN AFTER THE END OF THE SENTENCE FOR ANY PRECEDING
CONVICTIONS; TO AMEND SECTION 97-3-101, MISSISSIPPI CODE OF 1972, TO CONFORM TO
REVISED EARNED TIME ALLOWANCES; TO REQUIRE THE MISSISSIPPI JUDICIAL COLLEGE TO
JFFER COURSES TO INFORM JUDGES AND  PROSECUTORS OF THE PROVISIONS OF THIS ACT;
AND FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:
Ch. 596, § 1
SECTION 1. Section 47-7-5, Mississippi Code of 1972, is amended as follows:
<< MS ST § 47-7-5 >>

47-7-5. (1) The State Parole Board, created under former Section 47—-7-5 is
lereby created, continued and reconstituted and shall be composed of five (5)
arembers, one {1) from each congressional district. The members of the board
ippointed and serving on June 30, 1994, shall continue to serve and their terms
shall be extended until July 1, 1995. On July 1, 1995, the board shall be
ceconstituted and shall be composed of three (3) members, one (1) from each of
the Supreme Court districts. The Governor, with the advice and consent of the

Copr. © 2004 West Group. All rights reserved.
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Ch. 596, § 1

Senate, shall appoint the three (3) members of the reconstituted board. The

initial terms of the three (3) members of the reconstituted board shall expire
on June 30, 1996, Thereafter, Succeeding appointments shall be for a four-year
term to begin on July 1, 1996, and expire on July 1, 2000. Any vacancy shall be
filled for the unexpired term by the Governor with the advice and consent of the
Senate. The Governor shall also designate one (1) of the members of the beard
as chairman.

(2) Any person who is appointed to serve on the board shall possess at least a
bachelor's degree or g3 high school diploma and four (4) years' work experience,
of his office and shall not
engage in any other business or profession or hold any other public office. &
member shall not receive compensation or per diem in addition to his salary as
prohibited under Section 25-3-38. Each member shall keep such hours and
workdays as required of full-time state employees under Section 25~1- 98.
Individuals shall be appointed to serve on the board without reference to their
political affiljiations. Each board member, including the chairman, may be
reimbursed for actual and Necessary expenses as authorized by Section 25-3- 41;
but a member shall not be reimbursed for travel expenses from his residence to
the nearest state penitentiary. 1In addition, a member must use a state vehicle,
if available, for travel and a member who refu
vehicle shall not receive reimbursement for mileage expenses for use of a
privately owned motor vehicle,.

(3} The board shall have exclusive responsibility for the granting of parole as
orovided by Sections 47-7-3 and 47-7-17 and shall have exclusive authority for
cevocation of the same. The board shall have exclusive responsibility for
investigating clemency recommendations upon request of the Governor.

{4) The board, its members and staff shall be immune from civil liability for

jovernmental authority.

(5) The budget of the board shall be funded through a separate line item within
-he general appropriation bill for the support and maintenance of the
lepartment. Employees of the department which are employed by or assigned to

ffenders granted probation, parocle or executive clemency or other offenders
‘equiring the same through interstate compact agreements. The supervision shall

€ provided exclusively by the staff of the Division of Community Services of
he department.

(7) This séction shall stand repealed on July 1, 2000.
h. 596, § 2

SECTION 2. Section 47-7-53, Mississippi Code of 1972, is amended as follows:

<< M5 ST § 47~7-53 >>

47-7~53. On July 1, 2000, the Department of Corrections shall assume and
¥ercise all the duties, powers and responsibilities of the State Parole Board.
ne Commissioner of Corrections may assign to the appropriate officers and
ivisions any powers and duties deemed appropriate to carry out the duties and
cwers of the Parole Board. Wherever the terms "State Parole Board" or "Parole

Copr. © 2004 West Group. All rights reserved.
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1S LEGIS 596 (1995)
(Publication page references are not available for this document.)
(0. Ths Kl Tuwo sectow aply 7% Rabalat!

“h. 596, § 2 LiFr 55@—%,:,4)66 [0 year( Sec, 1 ) Apt SeXx eriine S es Zif___
3card"” appear in any state law, they shall mean the Department of Corrections.
Zh. 596, § 3

SECTION 3. Section 47-7-3, Mississippi Code of 1972, is amended as follows:

<< MS ST § 47-7-3 >>

- 47-7-3. (1) Every prisoner who has been convicted of any offense against the
State of Mississippi, and is confined in the execution of a judgment of such
conviction in the Mississippi State Penitentiary for a definite term or terms of
one (1) year or over, or for the term of his oxr her natural life, whose record
of conduct shows that such prisoner has observed the rulgl of the’ Penitentiary,
and who has served not less than one—-fourth {( 1/4 ) of t % total of such term or

terms for which such prisoner was sentenced, or, if sentelced to serve a term or

s of thirty (30) years or more, or, if sentencedsfor the term of the natural
1i of such prisoner, has served noi less than ten{ (10) éars of such _lif:
sentence, may be Teleased on parofe as hereinafter D oxrldec%};1 except that;

(a) No prisoner convicted as a confirmed and habitual criminal under
provisions of Sections_89-19-81 through 99-19-87 shall be eE'gible
(b Any person who shall have been convicted of a gex crime sha

released on parole except for a person under the age of ninetfieen /(19) who has .~
been convicted under Section 97-3-67: }% é s fieceby Lvet [& Year
(c} No one shall be eligible for parcle uf 11 he shalﬁ have served cne (1)

year of his sentence, unless such person has accrued any meritérlous earned tlmé
allowances, in which case he shall be eligible for parole if he\has served (i) ;
nine (9) months of his sentence or sentences, when his sentence \or sentences is
two (2) years or less; (ii}) ten (10) months of his sentence or sentences when

his sentence or sentences is more than two {(2) years but no more\than five (5) j
years; and (iii) one (1) year of his sentence or sentences when hls sentence ¢

sentences is more than five (5) years: 5 T s
é’d!é lL‘No person shall be eligible for parole who shall, on or after Janua Yy

1, be convicted of robbery or attempted robbery through the dlsplay ®
?ﬁ?ﬁg?ﬁ until he shall have served ten (10} vears if sentenced to a 0
terms of more than ten (10) years or if sentenced for the term of_t
life of such person. If such person is sentenced to a term or ter
years or less, then such person shall not be eligible for par@ie The

provisions of this paragraph (d) shall also apply to any-pérson who shall cpmmit
Yobbery or attempted robbery on or,after July 1, 1382 ,#Through the dlsplay & f aj

Headly weapon This subparagr SZ%ll not app ersons Lo tade~
after ; s C’P'IZ ga /30;,% ,4;2_ i, i
for parole who s on o er oc

23”(11) No person shall be ellglrf

1 e convicted of robbery, attempted robbery or carjacklng Tovided 1n
$ection 97-3- 1%% et seq., thfough the display of a firearm or drive-by shooting
bs provided im Section 97=%-109. The provisions of this subparagraphi (d) (ii)
§hall also apply to any person who shall commit robbery, attempted robbery,
carjacking or a drive-b ShOOtlng on or after October 1, 1994, through the
display of a deadly wedpon; £ed SZ Seeodigi] .
fi(e) No person shall/be eligible for parole who, on or after July 1, 1994, is ™
charged, tried, conﬁ&cted and sentgnced to life impriscnment without ellglbllltf

for parole gnﬁer the provisions of Section 99-19-101;
: e —
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S LEGIS 596 (1995)
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h. 586, § 3 :
(£) Mo perscon shall be eligible for parole who is charged, tried, convicted
nd sentenced to life imprisonment under the provisions of Section 99-19-101;

(g) No person shall be eligible for parole who is convicted or whose suspended
entence is revoked after June 30, 1995; oo el Fa, An  Jepss -
Aot temder may—be erigible tor medical release under Section 47-7-4. )
(2) Notwithstanding any other provision of law, an inmate shall not be eligible
o receive earned time, good time or any other administrative reduction of time

Jnich shall reduce the time necessary to be served for parole eligibility as
orovided in subsection (1) of *his section; however, this subsection shall not
spply to the advancement of parole eligibility dates pursuant to the Prison
Jvercrowding Emergency Powers Act. Moreover, meritorious earned time allowances
nay be used to reduce the time necessary to be served for parole eligibility as
srovided in paragraph (c} of subsection (1) of this section.

(3) The State Parole Board shall by rules and regulations establish a method of
determining a tentative parole hearing date for each eligible offender taken
into the custody of the Department of Corrections. The tentative parole hearing
date shall be determined within ninety (90) days after the department has
assumed custody of the offender. Such tentative parole hearing date shall be
calculated by a formula taking into account the offender's age upon first
commitment, number of prior incarcerations, prior probation or parole failures,
the severity and the violence of the offense committed, employment history and
other criteria which in the opinion of the board tend to validly and reliably
predict the length of incarceraticn necessary before the offender can be
successfully parocled.

(4) Any inmate within twenty-four (24) months of his parole eligibility date
and who meets the criteria established by the classification committee shall
receive priority for placement in any educational development and job training
programs. Any inmate refusing to participate in an educational development or
job training program may be ineligible for parocle.

Ch. 596, § 4

SECTION 4. Section 47-5-138, Mississippi Code of 1972, is amended as follows:

<< MS ST § 47-5-138 >>

47-5-138. (1) The department may promulgate rules and requlations to carry out
an earned time allowance program based on the good conduct and performance of an
inmate. An inmate is eligible to receive an earned time allowance of one-half |{
1/2 ) of the period of confinement imposed by the court except those inmates
excluded by law. When an inmate is committed to the custody of the department,
the department shall determine a conditional earned time release date by
subtracting the earned time allowance from an inmate's term of sentence. This
subsection does not apply to any sentence imposed after June 30, 1995.

(2) An inmate may forfeit all or part of his earned time allowance for a
serious violation of rules. No forfeiture of the earned time allowance shall be
effective except upon approval of the commissioner or his designee, and
forfeited earned time may not be restored.

(3} An inmate who meets the good conduct and performance requlrements of the
earned time allowance program may be released on his conditional earned time
release date.

Copr. ® 2004 West Group. All rights reserved.
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ch. 586, § 4

(4) For any sentence imposed after June 3G, 1995, an inmate may receive an
sarned time allowance of four and one-half (4 1/2 ) days for each thirty (30)
days served if the department determines that the inmate has complied with the
good conduct and performance requirements of the earned time allowance prcgran.
The earned time allowance under this subsection shall not exceed fifteen percent
(15%) of an inmate's term of sentence.

(5) Any inmate, who is released before the expiration of his term of sentence
under this section, shall be placed under earned-release supervision until the
expiration of the term of sentence. The inmate shall retain inmate status and
remain under the jurisdiction of the department. The period of earned-release
supervision shall be conducted in the same manner as a period of supervised
parole. The department shall develop rules, terms and conditions for the
earned-release supervision program. The commissioner shall designate the
appropriate classification committee or other division within the department to
conduct revocation hearings for inmates violating the conditions of earned-
release supervision.

(6) If the earned-release supervision is revoked, the inmate shall serve the
remainder of the sentence and the time the inmate was on earned-release
supervision, shall not be applied to and shall not reduce his sentence.

Ch. 596, § 5

SECTION 5. Section 47-5-139, Mississippi Code of 1972, is amended as follows:
- << MS ST § 47-5-139 >>
7-5-139%. (1) An inmate shall not be eligible for the earned time allowance \\
if: \

(2a) The inmate was sentenced to 1ife imprisonment; but an inmate, except an
inmate sentenced to life imprisonment for capital murder, who has reached the
Age of sixty-five (65) or older and who has served at least fifteen (15) vyears
nay petition the sentencing court for conditional release;

(b) The inmate was convicted as a habitual offender under Sections 99-19-81 7
“hrough 99-19-87;

{c) The inmate has forfeited his earned time allowance by order of the
commissioner;

(d) The inmate was convictaed of a sex crime; or

(e} The inmate has not served the mandatory time required for parole
>ligibility for a conviction of robbery or attempted robbery with a deadly
leapon.

(2) An offender under twoe (2) or more consecutive sentences shall be allowed
-ommutation based upon the total term of the sentences.

(3) All earned time shall be forfeited by the inmate in the event of escape
nd/or aiding and abetting an escape. The commissioner may restore all or part
£ the earned time if the escapee returns to the institution voluntarily,
'ithout expense to the state, and without act of violence while a fugitive from
he facility.

{4) Any officer or employee who shall willfully violate the provisions ¢f this
ection and be convicted therefor shall be removed from office or employment.

h. 596, § 6

SECTION 6. Section 47-7-9, Mississippi Code of 1972, is amended as follows:

EFx 1-87
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" WEST'S ANNOTATED MISSISSIPPI CODE

TITLE 47. PRISONS AND PRISONERS; PROBATION AND PAROLE
CHAPTER 7. PROBATION AND PAROLE

PROBATION AND PAROLE LAW

§ 47-7-3. Parole eligibility; earned time; tentative hearing date; program priority

>

(1) Every prisoner who has been convicted of any offense against the State of Mississippi, and is confined in the
execution of a judgment of such conviction in the Mississippi State Penitentiary for a definite term or terms of one
(1) year or over, or for the term of his or her natural life, whose record of conduct shows that such prisoner has

“observed the rules of the penitentiary, and who has served not less than one-fourth ( 1/4 ) of the total of such term
or terms for which such prisoner was sentenced, or, if sentenced to serve a term or terms of thirty (30) years or
more, or, if sentenced for the term of the natural life of such prisoner, has served not less than ten (10) years of
such life sentence, may be released on parole as hereinafter provided, except that:

(a) No prisoner convicted as a confirmed and habitual criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole;

(b) Any person who shall have been convicted of a sex crime shall not be released on parole except for a person
under the age of nineteen (19) who has been convicted under Section 97-3-67;

(c) No one shall be eligible for parole until he shall have served one (1) year of his sentence, unless such person
has accrued any meritorious earned time allowances, in which case he shall be eligible for parole if he has served
(1) nine (9) months of his sentence or sentences, when his sentence or sentences is two (2) years or less; (ii) ten
(10) months of his sentence or sentences when his sentence or sentences is more than two (2) years but no more
than five (5) years; and (iii} one (1) year of his sentence or sentences when his sentence or sentences is more than
five (5) years;

(d)(1) No person shall be eligible for parole who shall, on or after January 1, 1977, be convicted of robbery or
attempted robbery throngh the display of a firearm until he shall have served ten (10) years if sentenced to a term
or terms of more than ten (10) years or if sentenced for the term of the natural life of such person. If such person
is sentenced to a term or terms of ten (10) years or less, then such person shall not be eligible for parole. The
provisions of this paragraph (d) shall also apply to any person who shall commit robbery or attempted robbery on
or after July 1, 1982, through the display of a deadly weapon. This subparagraph (d)(i) shall not apply to persons
convicted after: Septerita30E1004; whoes gﬂg/uw,?ve

— e
(ii) No person shall be eligible for parole who shall, on o r October 1, 1994, be convicted of robbery,
attempted robbery or carjacking as provided in Section 97-3-115 et seq., through the display of 4 firearm or drive-
by shooting as provided in Section 97-3-109. The provisions of this subparagraph (d)(ii) shall also apply to any

person who shall commit robbery, attempted robbery, carjacking or a drive-by shooting on or after October 1,
1994, through the display of a deadly weapon;

el

fe} N nerenn choll he olinihis for narale who | on ar aftor July 1, 19924 i< Wkﬂwwﬂkﬁwﬂ erntensnd
to life imprisonment without eligibility for-parole under the provisions of-Secuor

(f) No persen shall be eligible for parole who is charged.-tried;-convicted and senteneed-to. life .imprisonment

marm—

vnder the provisions: of Sectinh 09197107 - @m -ﬂ:#’ : o @,%Aj
X fork e Lang b
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ity, earned time, tentative hearing date, program priority

§47-7-3, Parole eligibil

47-7-3. (1) Every prisoner who has been convicted of any offense against the State of Mississippi, and is confined in
ion of a judgment of such conviction in the Mississippi State Penitentiary for a definite term or te}'rns of one
(1) year or over, or for the term of his or her natural life, whose record of conduct shows that such prisoner has
observed the rules of the penitentiary, and who has served not less than one-fourth { 1/4 ) of the total of such term or
terms for which such prisoner was sentenced, or, if sentenced to serve a term or terms of thirty (30) years or more, or,
if sentenced for the term of the patural life of such prisoner, has served not less than ten (10) years of such life
sentence, may be released on parole as hereinafter provided, except that: | =

(a) No prisoner convicted as a confirmed and habitual criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole;

(b) Any person who_ghall have been convicted of a sex crime shall not be released on parole except for a person
under the age of nineteen (19) who has been convicted under Section 97-3-67;

we Late Fom a2/ Citsit
E_ . A_‘—'j b4

(c} No one shall be eligible for parole until he shall have served one (1) year of his sentence, unless such person has
accrued any meritoricus earned time allowances, in which case he shall be eligible for parole if he has served (i) nine
(9) months of his sentence or sentences, when his sentence or sentences is two (2) years or less; (ii) ten (10) months
of his sentence or sentences when his sentence or sentences is more than two (2) years but no more than five (5) years;
and (1ii) one (1) year of his sentence or sentences when his sentence or sentences is more than five (5) years;

all sam

- - amend 5,07 471
b/ T perele £l
14~ \’ Vi .
‘g._o “ ! % e P
(d)(i) No person shall be eligible for parole who shall, on or after January 1, 1977, be convic
attempted robbery through the display of a firearm until he shall have served ten (10) years if senten
terms of more than ten (10} years or if sentenced for the term of the natural life of such person. If's
sentenced to a term or terms of ten (10) years or less, then such person shall not be eligible for parole. The
-of this paragraph (d) shall also apply to any person who shall commit robbe:

Ty or attempied robbery on or afterNuly/1,
1982, through the display of a deadly weapon. This subparagraph (d)(i)‘_s_ha]l not apply to persons convict

%‘— Fw contect Lagal

Vvielate X f‘—

(i1) No person shall be eligible for parole who shall, on or after October 1, 1994, be convicted

robbery or carjacking as provided in Section 97-3-115 et seq., through the display of a firearmor
provided in Section 97-3-109. The provisions of this subparagraph (d)(ii) shall also apply to

commit robbery, attempted robbery, carjacking or a drive-by shooting on or after October 1,

display of a deadly weapon; =

\

I
U
@s.
AWEN
(Y |

person who shall
1994, through the

to
et degal Latrpoe

_ e Lo thA ) !::ﬁw r‘.éai*#;
(f) No person shall be eligible for parole who is charged, trii,'convictéd ?nd seatenced toﬁ'fg fﬁ{pﬁsonment &

(e) No person shall be eligible for parole who, on or after July 1, 1994, is charged, wied, convicted and senten
@ life imprisonment without eliEibilig for parole under the provisions of Section 9%3—201 : £

INMATE LEGAL A&S

the provisions of Section 99-19-101; Freowmpect— 2,
Attt ,

( / ﬁls 17 U 2T e
No person shall be eligible for parole who is ¢ \ztcd or whose suspended sentence is revaked after June 30
1995, except that a first offender convicted of a nonviolent crime after January 1, 2000, may be eligible for parole if

tg e offender meets the requirements in subsection (1) and this paragraph. In addition to other requirements, if a first

ffender is convicted of a drug or driving under the influence felony, the offender must complete a drug and alcohol
rehabilitation program prior to parole or the offender may
program as a condition of parole ; i

hremninide wmblams smeaarlanebioe on

be required to complete a post-release drug and alcohol g
ATY ph. "nonviolen rime"” mearn afelony other thﬂn{¢t' ;a

rorrimane nvene henYaims A8 a mm e mTa AL A B G LI PP SO

resulting in death, or 4>><<2- serious bodily injury resulting in the loss of a limb or dismemberment, loss of eyesight,
2 come, permancrt dycfunction of any vital erpan, peralysis or resulting in an individual's permanent bedridden
State+>>. <<+For purposes of this paragraph, "first offender” means a person who at the time of sentencing has not

clony on a previous occasion in any court or courts of the United States or in any state or territory

been convicied of o §

thereof +>>
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Code 1972, § 47-7-3 )
£ et ‘:,’ff/fﬂ/
) MISSISSTPPI CODE 1972 ANNOTATED

TITLE 47. PRISONS AND PRISONERS; PROBATION AND PAROLE /, :
( -1

CHAPTER 7. PROBATION AND PAROLE /fgm Fe // L A

PROBATION AND PAROLE LAW ] :
\\ [/ ) sk fod ta
. . . . . <
§ 47-7-3. Parole of prisoners; conditions; determination off tentative hearing daté,

£ .

(1) Every prisoner who has been or may hereafter be convicted of any offense against the State of Mississippi, and is
confined in the execution of a judgment of such conviction in the Mississippi State Penitentiary for a definite term or
terms of one (1) year or over, or for the term of his or her natural life, whose record of conduct shows that such
prisoner has observed the rules of the Penitentiary, and who has sefved not less than one-fourth { 1/4) of the total of
such term or terms for which such prisoher was sentenced, or, if sentenced to serve a term or terms of thirty (30) years
or more, o1, if sentenced for the term of the natural life of such prisoner, has served not less than ten (10) years of such
life sentence, may be released on parole as hereinafter provided, except that:

(2} No prisoner convicted as a confirmed and habitual criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole;

(b) Any person who shall have been convicted of a sex crime
released on parole until after he has been examined by a competent psychiatrist or by a competent psychologist
selected by the State Parole Board. Such examination =Frarv not more than one (1) year prior to the
prisoner's parole hearing. Upon completion of the examination a written report of the psychiatric or psychological
examination shall be forwarded immediately to each member of the Parole Board. The written report of the examining
psychiatrist or psychologist shall state whether the sex offender is likely or unlikely to commit another sex crime. The

Parole Board may also order psychiatric or psychological examinations for persons convicted of other crimes when 3t
I 1nation is necessary to making a }mr_olg@ggion;\

(c) No one shall be eligible for parcle until he sha erved one (1} year of his sentence, unless such person has
accrued any meritorious earned time allowances, in which case h&"shal be eligible for parole if he has served (i) nine
(9) months of his sentence or sentences, when his sentence or sentences 13 (2) years or less; (ii) ten (10} months of
his sentence or sentences when his sentence or sentences-is more than two (2) years but no more than five (5) years;
and (iii) one (1) year of his sentence or sentences when his sentence or sentences is more than five (5) years;

(d) No person shall be eligible for parole who shall, on or after January 1, 1977, be convicted of robbery or attempted
robbery through the display of a firearm unti] he shall have served ten (10) years if sentenced to a term of terms of
more than ten (10) years or if sentenced for the term of the natural life of such person. If such person is sentenced to a
term Or terms of ten (10) years or less, then such person shall not be eligible for parole. The provisions of this

paragraph (d) shall also apply to any person who shall commit robbery or attempted robbery on or after July 1, 1982,
through the display of a deadly weapon;

(2) Notwithstanding any other provision of law, an inmate shall not be eligible to receive earned time, good time or
any other administrative reduction of fime which shall reduce the time necessary to be served for parol
provided in subsection (1) of this section; however, this subsection shall not apply to the advance
eligibility dates pursuant to the Prison Overcrowding Emergency Powers Act.
allowances may be used to reduce the time necessary t
subsection (1) of this section.

e eligibility as
ment of parcle
Moreover, meritorious earned time
0 be served for parole eligibility as provided in paragraph (c} of

(3) The State Parole Board shall by rules and regulations establish a method of determining a tentative parole hearing
date for each offender taken into the custody of the Department of Corrections from and after January 1, 1987. The
lentative paroie hearing date shail be determined within ninety (90) days after the department has assumed custody of
the offender. Such tentative parole hearing date shall be calculated by a formula taking into account the offender's age
upon first commitment, number of prior incarcerations, prior probation or parole failures, the severity and the violence
of the offense committed, employment history and other criteria which in the opinion of the board tend to validly and
reliably predict the length of incarceration necessary before the offender can be successfully paroled.

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works gX/ é’[-“ g"’ é
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NASCAR Driver Seeks Florida Inmates

Ow—@ﬂ.—.mm”—.a E@m H.OH. Parole H.Hm;v Clean mOu.-.OO_m

Source: FEDCURE.0RG Source: FLORIDA DEPARTMENT 0F CORRECT
From the Panhandle to South Florida,

Former prisoner Roger Carter IT will race
in the 2007 NASCAR Craftsman Truck series
in support of parole for federal prisoners.
A rookie, Carter will drive the #54 truck,
bearing the message, “PASS 3072."

HR 3072, legislation pending in the U.3.

Florida inmate work teams show up rig
after school closes. Tearns of hand-picks
minimum-custody, nonviolent offenders
strip and wax floors, scrub school buses
paint, landscape, move furniture, and b
cabinets. They have saved the schools a

Congress, would restore parole for federal
prisoners. Carter was sentenced to federal their taxpayers more than $100,000, Ro
E.wmoﬁ in 2003 H”E. m..ﬁca&ma white-collar After serving a three-year federal sentence for a nonviolent white-collar cr Eoom& chief wm the m_”qmm.z of Communi
crime and was Emwmi_m for early release. In Roger Carter II is racing to help restore parole for other federal inmales. Relations, said. “Our inmate work squa
1987 the Reagan Administration abolished take great pride in helping get schools
arole for all federal prisoners as of i FedCURE hopes to have the numbers of State Penitentiary.” (There is areal Fox Lake  for Florida’s school students.”
_war op drugs, and mandatory sentencing other bills relating to prisoners painted on Correctional Facility in Wisconsin.) The inmate work squads worked on
guidelines have been used in place of parole,  vehicles on the NASCAR circuit in 2007. The TV show cell occupied by lead charac-  school grounds in Baker, Gilchrist, Han
the U. in— ter Lincoln Burrows, played by Dominic Pur-  Jackson, Leon, Levy, Liberty, Madison,

S eri “Priso 1 cell, was the actual cell that housed John Okaloosa, and Union counties.
TV mm n Brealk émﬁmmﬁaso:géﬁmmwommw%é .

When released from prison in June 2006, Uses the Real E boys. Many of the TV production crew refused  staff in Florida contributed more than

Carter decided to start a race team that “Prison Break,” one of America’s hottest new  to enter the cell, believing it to be haunted. $150,000 in donated school supplies. D

would help spread the word about the injus- TV shows, is now in its second season. For One section of the prison was rebuilt for mment of Corrections staff collected pap

tices of the mandatory guidelines, He is part-  prisoners who said, “That looks familiar," the TV show, with three tiers where the origi-  pencils, crayons, glue, folders, notebool

neri they're correct—if they ever served time a nal Joliet Prison had just two tiers. With the erasers, markers, scissors, lunchboxes,

of Citizens United for the Rehabilitation of Joliet Prison in Mineis. When the prison cast and characters now outside and on the backpacks. Some staff even served bre:

Errants (C.U.R.E.) in publicizing the need to closed in 2002, it became the permanentset  run during the show's second season, filming  for seniors on the first day of school at
__restore federal parole. of “Prison Break ” immortalized as “Fox River  is taking place largely in the Dallas area. County High in Raiford. H
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