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MISSISSIPPI ADVANCE LEGISLATIVE SERVICE
1992 REGULAR SESSION
CHAPTER 520
SENATE BILL NO. 2030
1992 Miss. ALS 520; 1992 Miss. Laws 520; 1992 Miss. S.B. 2030

BILL TRACKING SUMMARY FOR THIS DOCUMENT

SYNOPSIS: AN ACT TO AMEND SECTION 47-5-138, MISSISSIPPI CODE OF 1972, TO REVISE EARNED
TIME ALLOWANCE FOR INMATES; TO AUTHORIZE THE DEPARTMENT OF CORRECTIONS TO PREPARE
A CONDITIONAL EARNED TIME RELEASE DATE FOR ALL INMATES; TO PROVIDE FOR THE
FORFEITURE OF EARNED TIME ALLOWANCES IF VIOLATION IS FELONIOUS IN NATURE; TO DELETE
PROVISIONS PERTAINING TO HABITUAL OFFENDERS AND OFFENDERS SENTENCED TO LIFE
IMPRISONMENT; TO AMEND SECTION 47-5-139, MISSISSIPPI CODE OF 1972, TO PROVIDE THAT
INMATES SENTENCED AS HABITUAL OFFENDERS, SENTENCED TO LIFE IMPRISONMENT, SENTENCED
FOR ARMED ROBBERY AND SEX OFFENDERS DENIED PAROLE SHALL NOT BE ELIGIBLE FOR EARNED
TIME ALLOWANCE; TO AMEND SECTION 47-5-140, MISSISSIPP] CODE OF 1972 TO CONFORM; TO
AMEND SECTION 47-5-142, MISSISSIPPI CODE OF 1972, TO REVISE MERITORIOUS EARNED-TIME
ALLOWANCES; AND FOR RELATED PURPOSES.

To view the next section, type .np* and TRANSMIT.
To view a specific section, transmit p* and the section number. E.g. p*1

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPIL:
[*1] SECTION 1. Section 47-5-138, Mississippi Code of 1972, is amended as follows:

47-5-138. (1) The department may promulgate rules and regulations to carry out the earned time allowances
program. An inmate shall be eligible to receive an earned time allowance of one-half (1/2) of the period of confinement
imposed by the court except those inmates excluded by law, The department shall determine a conditional earned time

release date by subtracting the eamned time allowance from an inmate's term of sentence and shall prepare a conditional
earned time release date for each inmate.

{2) If an inmate commits a violation felonious in nature, he may forfeit all or part of the earned time allowance
upon the written order of the commissioner. The superintendent of a correctional facility shall immediately notify the
commissioner in writing of any such violation on such forms and in such detail as the commissioner may require. From
the record so furnished, the Commissioner of Corrections may order the forfeiture of all or part of the earned time
allowance of an inmate who commits a violation felonious in nature. The order of the commissioner shall be in writing
and the conditional earned time release date shall be modified accordingly.

(3) An offender, demonstrating acceptable behavior, shall be released on his conditional earned time release date.

Exl it A1,
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[*2] SECTION 2. Section 47-5-139, Mississippi Code of 1972, is amended as follows:

47-5-139. (1) An inmate shall not be eligible for the earned time allowance ift

{a) The inmate was sentenced to life imprisonment;

(b) The inmate was convicted as a habitual offender under Sections 99-19-81 through 99-19-87,

(c) The inmate has forfeited his earned time allowance by order of the commissioner;

{(d) The inmate was convicted of a sex crime and has been denied parole based on the psychiatric or psychological
examination required by law; or

(e) The inmate has not served the mandatory time required for parole eligibility for a conviction of robbery or
attempted robbery with a deadly weapon,

(2) An offender under two (2) or more consecutive sentences shall be allowed commutation based upon the total
term of the sentences.

(3) All earned time shall be forfeited by the inmate in the event of escape and/or aiding and abetting an escape.
Provided, in the event of escape, the commissioner may restore all or part of the eamned time if the escapee retums to the
institution voluntarily, without expense to the state, and without act of violence while a fugitive from the facility.

(4) No inmate in any event shall have his sentence terminated by administrative eamed time action until he is
eligible for parole as provided in Title 47, Chapter 7, Mississippi Code of 1972.

(5) Any officer or employee who shall willfully violate the provisions of this section and be convicted therefor shall
be remaved from office or employment.

[*3] SECTION 3. Section 47-5-140, Mississippi Code of 1972, is amended as follows:

47-5-140. Each county atlorney, district attorney, each member of the Parole Board and circuit judge shall be
provided a copy of a handbook prepared by the commissioner which shall include a copy of Section 47-5-138 and
Section 47-5-139, and shall clearty show how such sections would apply to an offender sentenced to terms of various
lengths. Each offender shall be provided a copy of the handbook upon asrival at the correctional system and have it
explained to him as a part of his initial orientation.

[*4] SECTION 4, Section 47-5-142, Mississippi Code of 1972, is amended as follows:

47-5-142. (1) In order to provide incentive for offenders to achieve positive and worthwhile accomplishments for
their personal benefit or the benefit of others, and in addition to any other administrative reductions of the length of an
offender's sentence, any offender shall be eligible, subject to the provisions of this section, 1o receive meritorious earned
\ime as distinguished from carned time for good conduct and performance.

(2) Subject to approval by the commissioner of the terms and conditions of the program or project, meritorious
earned fime may be awarded for the following: (a) successful completion of educational or instructional programs; (b)
satisfactory participation in work projects; and (c) satisfactory participation in any special incentive program.

(3) The programs and activities through which meritorious earned time may be received shall be published in
writing and posted in conspicuous places at all facilities of the department and such publication shall be made available
to all offenders in the custody of the depariment.

(4) The commissioner shall make a determination of the number of days of reduction of sentence which may be
awarded an offender as meritorious earned time for participation in approved programs oF projects; the number of days
shall be determined by the commissioner on the basis of each particular program or project. However, in no event shall
an offender be awarded in excess of ten (10) days reduction for each thirty (30) days of participation in such a program

or project. Furthermore, an oftender shall never be allowed to eam more than a total of one hundred eighty (180) days

Fe- A1
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of meritorious earned time during the entire time he is under the jurisdiction of the Department of Corrections. The

commissioner may authorize the awarding of all or any part of meritorious earned time upon an offender's entry into the
correctional sysiem.

(5) No offender shall be awarded any meritorious earned time while assigned to the maximum security facilities for
disciplinary purposes.

(6) All meritorious eamned time shall be forfeited by the offender in the event of escape and/or aiding and abetting
an escape.

(7) Any officer or employee of the department who shail willfully violate the provisions of this section and be
convicted therefor shall be removed from office or employment.

(8) An offender may forfeit ali or any part of his meritorious earned time allowance for just cause upon the written
order of the commissioner or his designee. Any meritorious eamned time allowance forfeited under this section shall not
be restored nor shall it be re-eamed by the offender.

{*5] SECTION 5. This act shall take effect and be in force from and after its passage.

HISTORY:
PASSED BY THE SENATE, May 5, 1992.

PASSED BY THE HOUSE OF REPRESENTATIVES, May 6, 1992.
APPROVED BY THE GOVERNOR, May 14, 1992.
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MISSISSIPPI ADVANCE LEGISLATIVE SERVICE
1993 REGULAR SESSION
CHAPTER NO. 443
SENATE BILL NUMBER 2294
1993 Miss. ALS 443; 1993 Miss. Laws 443; 1993 Miss. S.B. 2294
BILL TRACKING SUMMARY FOR THIS DOCUMENT
SYNOPSIS: AN ACT TO AMEND SECTION 47-7-3, MISSISSIPPI CODE OF 1972, TO PROVIDE THAT

CERTAIN INMATES SHALL RECEIVE PRIORITY FOR PLACEMENT IN ANY EDUCATION DEVELOPMENT
OR JOB TRAINING PROGRAM PRIOR TO PAROLE; AND FOR RELATED PURPOSES. '

To view the next section, type .np* and TRANSMIT.
To view a specific section, transmit p* and the section number. E.g. p*1

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPL
[*1] SECTION 1. Section 47-7-3, Mississippi Code of 1972, is amended as follows:

47-7-3. (1) Every prisoner who has been or may hereafter be convicted of any offense against the State of
Mississippi, and is confined in the execution of a judgment of such conviction in the Mississippi State Penitentiary fora
definite term or terms of one (1) year or over, or for the term of his or her natural life, whose record of conduct shows
that such prisoner has observed the rules of the Penitentiary, and who has served not less than one-fourth (1/4) of the
total of such term or terms for which such prisoner was sentenced, or, if sentenced to serve a term Of terms of thirty (30)
years or more, or, if sentenced for the term of the natural life of such prisoner, has served not less than ten (10) years of
such life sentence, may be released on parole as hereinafter provided, except that:

(a) No prisoner convicted as a confirmed and habitua) criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole;

(b) Any person who shall have been convicted of a sex crime, and who is otherwise eligible for parole, shall not be
released on parole until after he has been examined by a competent psychiatrist or by a competent psychologist selected
by the State Parole Board. Such examination must have occurred not more than one (1) year prior to the prisoner’s
parole hearing. Upon completion of the examination a written report of the psychiatric or psychological examination
shall be forwarded immediately to each member of the Parole Board. The written report of the examining psychiatrist
or psychologist shall state whether the sex offender is likely or unlikely to commit another sex crime. The Parole Board
may also order psychiatric or psychological examinations for persons convicted of other crimes when it determines such
examination is necessary to making a parole decision;

{c) No one shall be eligible for parole until he shall have served one {1) year of his sentence, unless such person has
accrued any meritorious earned time allowances, in which case he shall be eligible for parole if he has served (i) nine
(9} months of his sentence or sentences, when his sentence or sentences is two (2) years or less; (i) ten (10} months of
his sentence or sentences when his sentence or sentences is more than two (2) years but no more than five (3) years; and
(iii) one (1) year of his sentence or sentences when his sentence or sentences is more than five (5) years;

ExAibrl A 2.
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(d) No person shall be eligible for parole who shall, on or after January 1, 1977, be convicted of robbery or attempted
robbery through the display of a firearm until he shall have served ten {10) years if sentenced to a term or terms of more
than ten {10) years or if sentenced for the term of the natural life of such person, If such person is sentenced 1o a term or
terms of ten (10) years or less, then such person shall not be eligible for parole. The provisions of this paragraph (d)
shall also apply to any person who shall commit robbery or attempted robbery on or after July 1, 1982, through the
display of a deadly weapon;

(2) Notwithstanding any other provision of law, an inmate shall not be eligible to receive earned time, good time or
any other administrative reduction of time which shall reduce the time necessary to be served for parole eligibility as
provided in subsection (1) of this section; however, this subsection shall not appty to the advancement of parole
eligibility dates pursuant to the Prison Overcrowding Emergency Powers Act. Moreover, meritorious camed time
allowances may be used to reduce the time necessary to be served for parole eligibility as provided in paragraph (c}) of
subsection (1)} of this section.

(3) The State Parole Board shall by rules and regulations establish 2 method of determining a tentative parole
hearing date for each offender taken into the custody of the Department of Corrections from and after January 1, 1987.
The tentative parole hearing date shall be determined within ninety (90) days after the department has assumed custody
of the offender. Such tentative parole hearing date shall be calculated by a formula taking into account the offender’s
age upon first commitment, number of prior incarcerations, prior probation or parele failures, the severity and the
violence of the offense committed, employment history and other criteria which in the opinion of the board tend to
validly and reliably predict the length of incarceration necessary before the offender can be successfully paroled.

(4) Any inmate within twenty-four (24) months of his parole eligibility date and who meets the criteria established
by the classification committee shall receive priority for placement in any educational development and job training
programs. Any inmate refusing to participate in an educational development or job training program may be ineligible
for parole.

[*2] SECTION 2. This act shall take effect and be in force from and after July 1, 1993.
HISTORY:

APPROVED MARCH 24, 1993
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MISSISSIPPI CODE ANNOTATED
Copyright (¢) 1993, Bancroft-Whitney Company

*¥¥ ARCHIVE MATERIAL ***
*+* THIS DOCUMENT IS CURRENT THROUGH THE 1993 SUPPLEMENT (1993 SESSION) ***

' TITLE 47 PRISONS AND PRISONERS; PROBATION AND PAROLE
CHAPTER 7 Probation and Parole
PROBATION AND PAROLE LAW

Miss. Code Ann. § 47-7-3 (1993)
§ 47-7-3. Parole of prisoners; conditions; determination of tentative hearing date.

(1) Every prisoner who has been or may hereafter be convicted of any offense against the State of Mississippi, and is
confined in the execution of a judgment of such conviction in the Mississippi State Penitentiary for a definite term or
terms of one (1) year or over, or for the term of his or her natural life, whose record of conduct shows that such prisoner
has observed the rules of the Penitentiary, and who has served not less than one-fourth ( 1/4) of the total of such term or
terms for which such prisoner was sentenced, or, if sentenced to serve a term or terms of thirty (30) years or more, or, if
sentenced for the term of the natural life of such prisoner, has served not less than ten (10) years of such life sentence,
may be released on parole as hereinafter provided, except that:

(a) No prisoner convicted as a confirmed and habitual criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole; .

(b) Any person who shall have been convicted of a sex crime, and who is otherwise eligible for parole, shall not be
released on parole until after he has been examined by a competent psychiatrist or by a competent psychologist selected
by the State Parole Board. Such examination must bave occurred not more than one (1) year prior to the prisoner's
parole hearing. Upon completion of the examination a written report of the psychiatric or psychological examination
shall be forwarded immediately to each member of the Parole Board. The written report of the examining psychiatrist or
psychologist shall state whether the sex offender is likely or unlikely to commit another sex crime. The Parole Board
may also order psychiatric or psychological examinations for persons convicted of other crimes when it determines such
examination is necessary to making a parole decision;

(c) No one shall be eligible for parole until he shall have served one (1) year of his sentence, unless such person has
accrued any meritorious earned time allowances, in which case he shall be eligible for parole if he has served (i) nine
(9) months of his sentence or sentences, when his sentence or sentences is two (2) years or less; (ii} ten (10) months of
his sentence or sentences when his sentence or sentences is more than two (2) years but no more than five (5) years; and
(iii) one (1) year of his sentence or sentences when his sentence or sentences is more than five (5) years;

(d) No person shall be eligible for parole who shall, on or after January 1, 1977, be convicted of robbery or
attempted robbery through the display of a firearm until he shall have served ten (10) years if sentenced to a term or
terms of more than ten (10) years or if sentenced for the term of the natural life of such person. If such person is
sentenced to a term or terms of ten (10) years or less, then such person shall not be eligible for parole. The provisions of
this paragraph (d) shall also apply to any person who shall commit robbery or attempted robbery on or after July 1,
1982, through the display of a deadly weapon;
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Miss. Code Ann. § 47-7-3

Ability to pay as necessary consideration in conditioning probation or suspended sentence upon reparation or
restitution. 73 ALR3d 1240

Propriety of condition of probation which requires defendant convicted of crime of violence to make reparation to
injured victim. 79 ALR3d 976

Validity of requirement that, as condition of probation, indigent defendant reimburse defense costs. 79 ALR3d 1025

Propriety of conditioning probation upon defendant's posting of bond guaranteeing compliance with terms of
probation. 7% ALR3d 1068 _

Validity of requirement that, as condition of probation, defendant submit to warrantless searches. 79 ALR3d 1083

Validity of statutes prohibiting or restricting parole, probation, or suspension of sentence in cases of violent crimes.
100 ALR3d 431

Governmental tort liability for injuries caused by negligently released individual. 6 ALR4th 1155

Liability of governmental officer or entity for failure to wamn or notify of release of potentially dangerous individual
from custody. 12 ALR4th 722

Sufficiency, under 18 USCS § 4206(b) or (c), of statement by United States Parole Commission of reasons for
denying parole. 58 ALR Fed 147

Information consideration by United States Parole Commission in making determinations relating to release on parole
under § 2 of Parole Commission and Reorganization Act (18 USCS §§ 4201 et seq.). 58 ALR Fed 911

JUDICIAL DECISIONS
1. In general; construction
2. Consecutive sentences
3. Eligibility for eamed good time
4. Change in law, regulation, or interpretation; ex post facto effect
5. Argument to, or consideration by, jury
6. Miscellaneous

1. In general; constructicn

The Mississippi parole statutes do not create a constitutionally protected liberty interest in the form of an expectation
of parole because of the use of the permissive "may" in § 47-7-3, which provides that a prisoner "may be released on
parole as hereinafter provided,” read in the context of the other provisions of that section and, as well, those of §
47-7-17. Thus, Mississippi law did not vest a convicted and incarcerated felon with a liberty interest in parole entitling
him to due process of law incident to his application for parole. Harden v State (1989, Miss) 547 So 2d 1150.

Language of statute concerning parole and probation is mandate to Parcle Board and not o courts, and is unnecessary
and surplusage in sentence. Gardner v State (1987, Miss) 514 So 2d 292.

In a prosecution for armed robbery involving a firearm, the defendant was properly convicted under § 47-7-3(d)
where, although he was not the person who actually robbed the bank, he was an aider and abettor and therefore, under §
97-1-3, was considered a principal. Anderson v State (1981, Miss) 397 So 2d 81.

Absolute discretion conferred on parole board in Mississippi affords prisoner no constituticnally recognized liberty
interest in being released on parole. Scales v Mississippi State Parole Bd. (1987, CAS Miss) 831 F2d 565.

Reasonable and harmonious construction of §§ 47-5-138, 47-5-139, and 47-7-3 is that legislature intended them to
maintain enhanced penalty that § 99-19-81 imposes on habitual offenders, which penalty includes denial of certain
privileges available to other prisoners. Perkins v Cabana (1986, CA5 Miss) 794 F2d 168, cert den 479 US 936, 93 L Ed
2d 366, 107 8 Ce 414.

2. Consecutive sentences

Under the requirement of § 47-7-3 that a person under a life sentence becomes eligible for parole after ten years, a
prisoner serving three consecutive life terms would not be eligible for parole until he had served at least ten years of
each life sentence less 30 percent of earned good time, since § 47-5-139(3) mandates the mathematical process of
multiplying the number of life sentences imposed upon the prisoner by ten years to determine the date upon which the
prisoner would become eligible for parole. Davis v State (1983, Miss) 429 So 2d 262.
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capital murder. Williams v State (1984, Miss} 445 So 2d 798, cert den 469 US 1117, 83 L. Ed 2d 795, 105 5 Ct 803.
Prosecutor’s statement in closing argument at sentencing phase of capital trial to effect that if defendant was sentenced
to life imprisonment, he would be eligible for parole in 10 years, was accurate, thumbnail statement of Mississippi law,
in spite of fact that it was obviously not full explanation of state's system of parole, and court refused to conclude that
such remarks created unacceptable risk that jury would sentence defendant to death arbitrarily or capriciously. Gilliard v
Scroggy (1988, CA5 Miss) 847 F2d 1141, cert den 488 US 1019, 102 L Ed 2d 807, 109 § Ct 818, reh den 489 US 1661,
103 L Ed 2d 600, 109 S Ct 1332, cause remanded (Miss) 1992 Miss LEXIS 782, reh den (Miss) 1993 Miss LEXIS 105,

6. Miscellancous

A defendant who was convicted of armed robbery was entitled to an evidentiary hearing pursuant to §§ 99-39-13
through 99-39-23 on the issue of whether he was afforded ineffective assistance of counsel during the plea process,
where the defendant alleged that his attorney erroneously informed him that if he accepted the prosecution's plea
bargain offer of 15 years imprisonment he would be eligible for parole after serving 3 years and 9 months of his
sentence, and that he would not have accepted the prosecution's plea bargain offer had he known that he would be
ineligible for parcle for 10 years pursuant to § 47-7-3(1)(d), which provides that a person convicted of robbery and
sentenced to more than 10 years imprisonment shall not be eligible for parole until after serving at least 10 years of the
sentence. Alexander v State (1992, Miss) 605 So 2d 1170.

Where it appeared that the trial court, in sentencing a 16-year-old defendant convicted of armed robbery to a term of
14 years in state prison, had been under the misapprehension that § 97-3-79 and § 47-7-3, read together, mandated a
sentence of at least 10 years in the state penitentiary, absent a jury verdict of life imprisonment, the case would be
remanded to the court for a clarification of the sentencing since there was no way to ascertain whether the trial court had
considered the statutory alternative for sentencing minor offenders under the provisions of § 43-21-159(3). Bougon v
State (1981, Miss) 405 So 2d 101,

In a prosecution for armed robbery, a sentence of 12 years in prison, without eligibility of parole for 10 years,
imposed upon a 14-year-old mentally retarded defendant did not constitute cruel and unusual punishment; however, the
case would be remanded to the trial court for consideration of alternative sentencing under § 43-21-159 where the trial
Jjudge should have placed in the record the sources and facts of his sentence study and shoutd have permitted the
defendant’s attorney to introduce evidence of the presence or absence of facilities at the Mississippi State Penitentiary
for the care of the defendant, and the availability of other institutions or facilities which could be utilized by the
defendant. May v State (1981, Miss) 398 So 2d 1331, appeal after remand (Miss) 435 So 2d 1181 and (superseded by
statute, on other grounds, as stated in Erwin v State (Miss) 557 So 2d 799),

In a prosecution for armed robbery, the defendant's contention that his sentence of 30 years imprisonment without
parole was unconstitutional became moot with the passage of § 47-7-3(d) which provides that persons who have been

convicted of armed robbery would be eligible for parole after serving 10 years. Bankston v State (1980, Miss) 391 So 2d
1005.
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SYNOPSIS: AN ACT TO REENACT SECTION 47-7-5, MISSISSIPP] CODE OF 1972, TO PROVIDE A STATE
PAROLE BOARD: TO PROVIDE FOR THE REPEAL OF SECTIONS 47-7-3, 47-7-11, 47-7-13, 47-7-15, 47-7-17,

L Aaker 47-7-19, 47-7-21 AND 47-7-25, MISSISSIPPI CODE OF 1972, WHICH PRESCRIBE THE DUTIES AND POWERS See 14} S

oy Y 7 OF THE PAROLE BOARD; TO AMEND SECTION 47-7-2, MISSISSIPPI CODE OF 1972, TO CONFORM

VT EA

Bill. ”d’{f £
DEFINITIONS; TO AMEND SECTION 47-7-3, MISSISSIPPI CODE OF 1972, TO PROVIDE THAT CERTAIN ~ '

JPERSONS CONVICTED OF SEX CRIMES SHALL NOT BE ELIGIBLE FOR PAROLE; TO PROVIDE THAT N

“PERSONS CONVICTED OF ARMED ROBBERY, ATTEMPTED ARMED ROBBERY, CAR-JACKINGOR. = (S=e) pdfé’z ‘
DRIVE-BY SHOOTING SHALL NOT BE ELIGIBLE FOR PAROLE; TO AMEND SECTION 47-5-139, cF S22 )003/ ¢
MISSISSIPPI CODE OF 1972, TO AMEND EARNED TIME ALLOWANCE TO CONFORM; TO AMEND Sedtiesr €

SECTION 47-7-17, MISSISSIPPI CODE OF 1972, TO REQUIRE PAROLE BOARD TO HOLD HEARINGS TO Z~A -8~ <~
GIVE THE DEPARTMENT OF CORRECTIONS TIME TO ADDRESS SPECIAL CONDITIONS REQUIRED BY

. E / ‘65
THE PAROLE BOARD; TO CREATE THE PAROLE COMMISSION AND PRESCRIBE ITS DUTIES; TO ﬂ_; y y fiz ; z
REQUIRE THE PAROLE COMMISSION TO REPORT RECOMMENDATIONS ON CLASSIFICATION OF A

INMATES PRIOR TO SENTENCING; AND FOR RELATED PURPOSES. ceTie, pate s
all Fhe crrmre
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To view the next section, type .np* and TRANSMIT. dbove D ;';’... yi) ;'..

To view a specific section, transmit p* and the section number. E.g. p*l

B-A-1Z

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPL:
[*1] SECTION 1. Section 47-7-5, Mississippi Code of 1972, is reenacted and amended as follows:

47-7-5. (1) The State Parole Board, created under former Section 47-7-5 is hereby created, continued and
reconstituted and shall be composed of five (5) members, one from each congressional district. The members of the
board appointed and serving on June 30, 1994, shall continue to serve and their terms shall be extended untif July 1,
1996. Any vacancy shall be filled for the unexpired term by the Governor with the advice and consent of the Senate.
The Govemnor shall also designate one (1) of the members of the board as chairman.

(2) Any person who is appointed to serve on the board shall possess at least a bachelor's degree or a high school
diploma and four (4) years' work experience. Fach member shall devote his full time to the duties of his office and shall
not engage in any other business or profession or hold any other public office. Each member shall keep such hours and
workdays as required of full-time state employees under Section 25-1-98. Individuals shall be appointed to serve on the
board without reference to their political affiliations. Each board member, including the chairman, shall receive actual
and necessary expenses as authorized by Section 25-3-41.

Ex)ujl% 81
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Sec BC‘J)’ {*5] SECTION 5. Section 47-7-3, Mississippi Code of 1972, is amended as follows: il
argl/e

F S, ng 47-7-3. (1) Every prisoner who has been or may hereafler be convicted of any offense against the State of
Mississippi, and is confined in the execution of a judgment of such conviction in the Mississippi State Penitentiary for a
definite term or terms of one (1) year or over, or for the term of his or her natural life, whose record of conduct shows _, e
that such prisoner has observed the rules of the Penitentiary, and who has served not less than one-fourth (1/4) of the
total of such term or terms for which such prisoner was sentenced, or, if sentenced to serve a term or terms of thirty (30)
years or more, ot, if sentenced for the term of the natural life of such prisoner, has served not less than ten (10) years of

such tife sentence, may be released on parole as hereinafter provided, except that:

rl

Seo -

- D‘.:J/

4 {a) No prisoner convicted as a confirmed and habitual criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole;

) C o CiRe sevFace)

b (b) Any person who shall have been convicied of a sex crime shall not be released on parole except for a person

under the age of nineteen (19) who has been convicted under Section 97-3-67,

FAS a»éfcfc/l[ﬂgc Eriste
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& (¢) No one shall be eligible for parole until he shall have served one (1) year of his sentence, uniess such person has
accrued any meritorious earned time allowances, in which case he shall be eligible for parole if he has served (i) nine
(9) months of his sentence or sentences, when his sentence or sentences is two (2) years or less; (ii) ten (10) months of
his sentence or sentences when his sentence or sentences is more than two (2) years but no more than five (5) years; and
(iii} one (1) year of his sentence or sentences when his sentence or sentences is more than five (5) years;

y i
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h E {d)(i} No person shall be eligible for parole who shall, on or after January 1, 1977, be convicted of robbery or
attempted robbery through the display of a firearm until he shall have served ten (10) years if sentenced to a term or
terms of more than ten (10) years or if sentenced for the term of the natural life of such person. If such person is
sentenced to a term or terms of ten (10) years or less, then such person shall not be eligible for parole. The provisions
of this paragraph (d) shall also apply to any person who shall commit robbery or attempted robbery on or after July 1,
1982, through the display of 2 deadly weapon. This subparagraph (d){j) shall not apply to persons convicted after

Septemher 30.190d. Kb lpis | rocrs comvected oor septli3lisad /17 /M‘ﬁf/
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211 (i} No person shall be eligible for parole who shall, on or after October 1, 1994, be convicted of rgbbery, attempted

’
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obbery or carjacking as provided in Section 97-3-115 et seq. through the display of a firearm or drive-by shooting as
provided in Section 97-3-109. The provisions of this subparagraph (d)(ii) shall also apply to any person who shall
commit robbery, attempted robbery, carjacking or a drive-by shooting on or after October 1. 1994, through the displa )
oy e:_-h-:cl 1S Frcorrec

%]
M—
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- of a deadly weapon;
Y P_ Lc‘?a/ Wdafg:
{e) No person shall be eligible for parole who, on or after July 1, 1994, is charged, iried, convicted and sentenced to /
life imprisonment without eligibility for parele under the provisions of Section 99-19-101; N gy}‘:ﬁ"wf Lega
<

(f) No person shall be eligible for parole who is charged, tried, convicted and sentenced to life imprisonment under

the provisions of Section 99-19-101.

(2) Notwithstanding any other provision of law, an inmate shall not be eligible to receive camed time, good time or
any other administrative reduction of time which shall reduce the time necessary to be served for parole eligibility as
provided in subsection (1) of this section; however, this subsection shall not apply to the advancement of parole
eligibility dates pursuant to the Prison Overcrowding Emergency Powers Act. Moreover, meritorious carned time
allowances may be used to reduce the time necessary to be served for parole eligibility as provided in paragraph (c) of

subsection (1) of this section.

(3) The State Parole Board shall by rules and regulations establish a method of determining a tentative parole
hearing date for each offender taken into the custody of the Department of Corrections from and afier January 1, 1987.
The tentative parole hearing date shall be determined within ninety (90} days after the department has assumed custody
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(3) The board shall have exclusive responsibility for the granting of parole as provided by Sections 47-7-3 and
47-7-17 and shall have exclusive authority for revocation of the same. The board shall have exclusive responsibility for
investigating clemency recommendations upon request of the Governor.

(4) The board, its members and staff shall be immune from civil liability for any official acts taken in good faith
and in exercise of the board's legitimate governmental authority.

(5) The budget of the board shall be funded through a separate line item within the general appropriation bill for the
support and maintenance of the department. Employees of the department which are employed by or assigned to the
board shall work under the guidance and supervision of the board.

(6) The board shall have no authority or responsibility for supervision of offenders granted probation, parole or
executive clemency or other offenders requiring the same through interstate compact agreements. The supervision shall
be provided exclusively by the staff of the Division of Community Services of the department.

(7) This section shall stand repealed on July 1, 1995.
[*2] SECTION 2. Section 47-7-2, Mississippi Code of 1972, is amended as follows:

47-7-2. For purposes of this chapter, the following words shall have the meaning ascribed herein unless the context
shall otherwise require:

(a) "Adult” means a person who is seventeen (17) years of age or older, or any person convicied of any crime not
subject to the provisions of the youth court law, or any person "certified” to be tried as an adult by any youth court in
the state.

(b) "Board" means the State Parole Board.

(c) "Commissioner" means the Commissioner of Corrections.

(d) "Correctional system" means the facilities, institutions, programs and personnel of the department utilized for
adult offenders who are committed to the custody of the department.

() "Department" means the Mississippi Department of Corrections.
P pp1 Lep

(f) "Detention" means the temporary care of juveniles and adults who require secure custody for their own or the
community's protection in a physically restricting facility prior to adjudication, or retention in a physically restricting
facility upon being taken into custody after an alleged parole or probation violation.

() "Facility" or "institution” means any facility for the custedy, care, treatment and study of offenders which is
under the supervision and control of the department.

(h) "Juvenile,” "minor" or "youthful" means a person less than seventeen (17) years of age.

(i) "Offender” means any person convicted of a crime or offense under the laws and ordinances of the state and its
political subdivisions.

(j) "Special meetings" means those meetings called by the chairman with at least twenty-four (24) hours' notice or a
unanimous waiver of notice.

(k) "Unit of Tocal government” means a county, city, town, village or other general purpose political subdivision of
the state.

Ex- B 14
;



Page 3
1994 Miss. ALS 25, *2; 1994 Miss. Laws 25;

1994 Miss. §.B. 2003

[*3] SECTION 3. Section 47-7-17, Mississippi Code of 1972, is amended as follows:

47-7-17. Within one (1) year after his admission and at such intervals thereafter as it may determine, the board
shall secure and consider all pertinent information regarding each offender, except any under sentence of death or
otherwise ineligible for parole, including the circumstances of his offense, his previous social history, his previous
criminal record, including any records of law enforcement agencies or of a youth court regarding that offender's juvenile
criminal history, his conduct, employment and attitude while in the custody of the department, and the reports of such
physical and mental examinations as have been made. The board shal} furnish at least three (3) months' written notice
to each such offender of the date on which he is eligible for parole.

Before ruling on the application for parole of any offender, the board may have the offender appear before it and
interview him. The hearing shall be held two (2) months prior to the month of eligibility in order for the department to
address any special conditions required by the board. No application for parole of a person convicted of a capital
offense shall be considered by the board unless and until notice of the filing of such application shall have been
published at Jeast once a week for two (2) weeks in a newspaper published in or having general circulation in the county
in which the crime was committed. The board shall also give notice of the filing of the application for parole to the
victim of the offense for which the prisoner is incarcerated and being considered for parele or, in case the offense be
homicide, a designee of the immediate family of the victim, provided the victim or designated family member has
furnished in writing a current address to the board for such purpose. A parole shall be ordered only for the best interest
of society, not as an award of clemency; it shall not be considered to be a reduction of sentence or pardon. An offender
shall be placed on parole only when arrangements have been made for his proper employment or for his mainienance
and care, and when the board believes that he is able and willing to fulfill the obligations of a law-abiding citizen.
Within forty-eight (48) hours prior to the release of an offender on parole, the Director of Records of the department
shall give the written notice which is required pursuant to Section 47-5-177. Every offender while on parole shali
remain in the legal custody of the department from which he was released and shall be amenable to the orders of the
board. The board, upon rejecting the application for parole of any offender, shall within thirty (30) days following such
rejection furnish that offender in general terms the reasons therefor in writing. Upon determination by the board that an
offender is eligible for release by parole, notice shall also be given by the board to the victim of the offense or the
victim's family mesmber, as indicated above, regarding the date when the offender’s release shall occur, provided a
current address of the victim or the victim's family member has been furnished in writing to the board for such purpose.

Failure to provide notice to the victim or the victim's family member of the filing of the application for parole or of
any decision made by the board regarding parole shall not constitute grounds for vacating an otherwise lawful parole
determination nor shall it create any right or liability, civilly or criminally, against the board or any member thereof.

A letter of protest against granting an offender parole shall not be treated as the conclusive and only reason for not
granting parole.

The board may adopt such other rules not inconsistent with law as it may deem proper or necessary with respect to
the eligibility of offenders for parole, the conduct of parole hearings, or conditions to be imposed upon parolees,
including a condition that the parolee submit, as provided in Section 47-5-601 to any type of breath, saliva or urine
chemical analysis test, the purpose of which is to detect the possible presence of alcohol or a substance prohibited or
controlled by any law of the State of Mississippi or the United States. The board shail have the authority to adopt rules
permitting certain offenders to be placed on unsupervised parole. However, in no case shall an offender be placed on
unsupervised parole before he has served a minimum of three (3) years of supervised parole.

[*4] SECTION 4. This section shall be codified as Section 47-7-53, Mississippi Code of 1972:

47-7-53. Sections 47-7-3, 47-7-11, 47-7-13, 47-7-15, 47-7-17, 47-7-19, 47-7-21 and 47-7-25, Mississippi Code of
1972, which prescribe the duties and powers of the parole board, shall repeal on July 1, 1995.
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of the offender. Such tentative parole hearing date shall be calculated by a formula taking into account the offender’s
age upon first commitment, number of prior incarcerations, prior probation or parole failures, the severity and the
violence of the offense committed, employment history and other criteria which in the opinion of the beard tend to
validly and reliably predict the length of incarceration necessary before the offender can be successfully pareled.

(4) Any inmate within twenty-four (24) months of his parole eligibility date and who meets the criteria established
by the classification committee shall receive priority for placement in any educational development and job training
programs. Any inmate refusing 1o participate in an educational development or job training program may be ineligible
for parole.

[*6] SECTION 6. Section 47-5-139, Mississippi Code of 1972, is amended as follows:
47-5-139. (1) An inmate shall not be eligible for the earned time allowance if:

(a) The inmate was sentenced to life imprisonment;

(b) The inmate was convicted as a habitual offender under Sections 99-19-81 through 99-19-87;
(c) The inmate has forfeited his eamned time allowance by order of the commissioner;

(d) The inmate was convicted of a sex crime; or

() The inmate has not served the mandatory time required for parole eligibility for a conviction of robbery or
attempted robbery with a deadly weapon.

(2) An offender under two (2) or more consecutive sentences shall be allowed commutation based upon the total
term of the sentences.

(3) All earned time shall be forfeited by the inmate in the event of escape and/or aiding and abetting an escape.
Provided, in the event of escape, the commissioner may restore all or part of the earned time if the escapee returns to the
institution voluntarily, without expense to the state, and without act of violence while a fugitive from the facility.

{4) No inmate in any event shail have his sentence terminated by administrative earned time action until he is
eligible for parole as provided in Title 47, Chapter 7, Mississippi Code of 1972.

(5) Any officer or employee who shall willfully violate the provisions of this section and be convicted therefor shall
be removed from office or employment.

[*7] SECTION 7. (1) There is hereby created a joint committee of the Senate and House of Representatives to be
known as the Parole Commission, hereinafter referred to as the reommission." The commission shall study and make
recommendations to the Legislature related to the abolition of parole, and the complete and thorough classification of
inmates prior to sentencing.

(2) The commission shall consist of the following members:

(a} Three (3) members of the House Judiciary "B" Committee and three (3) members of the House Penitentiary
Committee appoinied by the Speaker.

(b) Three (3) members of the Senate Corrections Committee and three (3) members of the Senate J udiciary
Committee appointed by the Licutenant Governor.

(3) The Chairman of the Senate Corrections Committee and the Chairman of the House Penitentiary Committee
shall serve as co-chair of the commission.
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{4) The commission shall submit its findings and recommendations to the Legislature no later than January 2, 1995.

(5) For attending meetings of the commission, members of the commission shall receive per diem as provided by
Section 25-3-69, and reimbursement of expenses as provided by Section 5-1-47. The members of the commission shall
obtain the approval of the Management Committee of the House of Representatives and the Contingent Expense
Committee of the Senate for per diem and travel expense expenditures of the commission. The members of the
commission shall not receive per diem or expenses while the Legislature is in session. All expenses incurred by and on
behalf of the commission shall be paid from the contingency funds of the Senate and the House of Representatives.

(6) In conducting its aclivities pursuant to this act, the commission may elicit the support of and participation by
federal, state and local agencies and interested associations, organizations and individuals. The commission may
appoint an advisory committee whose members shall serve without compensation. The advisory committee may consist
of judges, prosecuting attorneys, defense attorneys, medical professionals, correctional personnel and any other
individual or groups that the commission desires to place on the advisory committee.

[*8] SECTION 8. The State Parcle Board created by Section 1 of this act is a continuation of the State Parole
Board that existed on June 30, 1994, Executive Order 754, issued June 24, 1994, shall have no force or effect from and
after the effective date of this act, and the State Parole Board created by Section 1 of this act supersedes the entity
referred to in Executive Order 754 in all respects after the effective date of this act; however, all actions taken by the
entity referred to in Executive Order 754 between June 30, 1994, and the effective date of this act that would have been
- lawful if they had been taken by the State Parole Board as it existed on June 30, 1994, pursuant to the board's powers or
duties as they existed on June 30, 1994, or pursuant to any powers or duties of the board provided for by any state law
enacted during the 1994 Regular Session or any federal law or regulation that was in effect between June 30, 1994, and
the effective date of this act, are retroactively ratified, confirmed and validated. In addition, all actions taken by the
State Fiscal Officer, the State Treasurer and their respective employees between June 30, 1994, and the effective date of
this act in connection with the expenditure by the entity referred to in Executive Order 754 of any of the funds
appropriated to the Department of Corrections by Senate Bill 3253, 1994 Regular Session, are retroactively ratified,
confirmed and validated. Nothing in this section shall be construed as ratifying any authority of the Govemnor to
establish a state agency by Executive Order.

[*9] SECTION 9. This act shall take effect and be in force from and after passage.

HISTORY:
PASSED BY THE SENATE August 20, 1994 |

PASSED BY THE HOUSE OF REPRESENTATIVES August 20, 1994
APPROVED BY THE GOVERNOR August 23, 1994
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TI'I‘LE 47 PRISONS AND PRISONERS; PROBATION AND PAROLE
CHAPTER 7 Probation and Parole
PROBATION AND PAROLE LAW

Miss. Code Ann. § 47-7-3 (1994)
§ 47-7-3. Parole of prisoners; conditions; determination of tentative hearing date.

(1) Every prisoner who has been or may hereafter be convicted of any offense against the State of Mississippi, and is
confined in the execution of a judgment of such conviction in the Mississippi State Penitentiary for a definite term or
terms of one (1) year or over, or for the term of his or her natural life, whose record of conduct shows that such prisoner
has observed the rules of the Penitentiary, and who has served not less than one-fourth (1/4) of the total of such term or
terms for which such prisoner was sentenced, or, if sentenced to serve a term or ierms of thirty (30) years or more, or, if
sentenced for the term of the natural life of such prisoner, has served not less than ten (10) years of such life sentence,
may be released on parole as hereinafter provided, except that:

(a) No prisoner convicted as a confirmed and habitual criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole;

(b) Any person who shall have been convicted of a sex crime shall not be released on parole except for a person
under the age of nineteen (19) who has been convicted under Section 97-3-67;

(¢) No one shall be eligible for parole until he shall have served one (1) year of his sentence, unless such person has
accrued any meritorious earned time allowances, in which case he shall be eligible for parole if he has served (i) nine
(%) months of his sentence or sentences, when his sentence or sentences is two (2) years or less; (ii) ten (10) months of
his sentence or sentences when his sentence or sentences is more than two (2) years but no more than five (5) years; and
(iii) one (1) year of his sentence or sentences when his sentence or sentences is more than five (5) years;

(d) (i) No person shall be eligible for parole who shall, on or after January 1, 1977, be convicted of robbery or
attempted robbery through the display of a firearm until he shall have served ten (10) years if sentenced to a term or
terms of more than ten (10) years or if sentenced for the term of the natural life of such person. If such person is
sentenced to a term or terms of ten (10) years or less, then such person shall not be eligible for parole. The provisions
of this paragraph (d) shall also apply to any person who shall commit robbery or attempted robbery on or after July 1,
1982, through the display of a deadly weapon. This subparagraph (d)(i) shall not apply to persons convicted after
September 30, 1994,

(ii) No person shall be eligible for parole who shall, on or after October 1, 1994, be convicted of rabbery, attempted
robbery or carjacking as provided in Section 97-3-115 et seq. through the display of a firearm or drive-by shooting as
provided in Section 97-3-109. The provisions of this subparagraph (d)(ii) shali also apply to any person who shall
commit robbery, attempted robbery, carjacking or a drive-by shooting on or after October 1, 1994, through the display
of a deadly weapon;
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Advancement of parole eligibility dates during periods of prison overcrowding, see §§ 47-5-701 through 47-5-729.

Prison Overcrowding Emergency Powers Act, see §§ 47-5-701 through 47-5-729.

Good time, sce §§ 47-5-138 et seq.

Exclusivity of State Parole Board's responsibility for granting or reveking parole, as provided by this section, see §
47-7-5.

Condition of probation upon suspended sentence, see §§ 47-7-33 et seq.

Requirement that persons on parole or probation make payments to community service revolving fund, see § 47-7-49,

Authority for use of persons convicted of an offense for work on state highway projects, see § 65-1-8.

Ineligibility for parole of person whose death sentence has been changed to life imprisonment should death penalty be
declared unconstitutional, see § 99-19-107.

RESEARCH AND PRACTICE REFERENCES
59 Am Jur 2d, Pardon and Parole §§ 73 et seq.
22 Am Jur Trials 1, Prisoners’ Rights Litigation.
1989 Mississippi Supreme Court Review: Statutory Interpretation. 59 Miss L J 876, Winter, 1989,

ANNOTATIONS

Propriety of conditioning probation or suspended sentence on defendant's refraining from political activity, protest, or
the like. 45 ALR3d 1022

State court's power to place defendant on probation without imposition of sentence. 56 ALR3d 932

Ability to pay as necessary consideration in conditioning probation or suspended sentence upon reparation or
restitution. 73 ALR3d 1240

Propriety of condition of probation which requires defendant convicted of crime of violence to make reparation to
injured victim. 79 ALR3d 976

Validity of requirement that, as condition of probatmn indigent defendant reimburse defense costs. 79 ALR3d 1025

Propriety of conditioning probation upon defendant's posting of bond guaranteeing compliance with terms of
probation. 79 ALR3d 1068

Validity of requirement that, as condition of probation, defendant submit to warrantless searches. 79 ALR3d 1083

Validity of statutes prohibiting or restricting parole, probation, or suspension of sentence in cases of violent crimes.
100 ALR3d 431

Governmental tort liability for injuries caused by negligently released individual. 6 ALR4th 1155

Liability of governmental officer or entity for failure to warn or notify of release of potentially dangerous individual
from custody. /2 ALR4th 722

Sufficiency, under 18 USCS § 4206(b) or (c), of statement by United States Parole Commission of reasons for
denying parole. 58 ALR Fed 147

Information consideration by United States Parole Commission in makmg determinations relating to release on parole
under § 2 of Parole Commission and Reorganization Act (18 USCS §§ 4201 et seq.). 58 ALR Fed 911

CASE NOTES
1. In general; construction
2. Consecutive sentences
3. Eligibility for earned good time
4. Change in law, regulation, or interpretation; ex post facto effect
5. Argument to, or consideration by, jury
6. Miscellaneous

1. In general; construction
The Mississippi parole statutes do not create a constitutionally protected liberty interest in the form of an expectation

of parole because of the use of the permissive "may"” in § 47-7-3, which provides that a prisoner "may be released on
parole as hereinafier provided,” read in the context of the other provisions of that section and, as well, those of §

Ex LR
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Miss. Code Ann. § 47-7-3

3. Eligibility for earned good time

A prisoner was not permitted to earn, but not use, good time credit during service of the mandatory portion of his
period of confinement and then use that good time earned upon expiration of the mandatory portion of the sentence.
Williams v Puckett (1993, Miss) 624 So 2d 496

A defendant convicted of armed robbery was not eligible to reduce his sentence with the grant of administrative good
time, pursuant to § 47-5-139, since earned time for good conduct and performance only applies to inmates who are
eligible for parole, and defendant was not entitled to parole under § 47-7-3, which required him to serve his full 10-year
sentence. Cooper v State (1983, Miss) 439 So 2d 1277

4. Change in law, regulation, or interpretation; ex post facto effect

A 7-year sentence for armed robbery committed with a knife in 1980 in violation of § 97-3-79 was not an
unconstitutional application of an ex post facto law, even though § 47-7-3 denied eligibility for parole prior to 1982
only when a robbery was committed with the display of a firearm, where the sentencing order merely established that
the defendant serve 7 years and made no mention of "mandatory” or "without parole." Additionally, the sentencing
chapter and the parole chapter are separate and distinct; the granting of parole or denial of parole under § 47-7-3 is the
exclusive responsibility of the state parole board, which is independent of the circuit court’s sentencing authority. Thus,
sentencing authority was provided for under § 97-3-79, rather than § 47-7-3, and the defendant was not "sentenced”
under the parole statute, which was later amended. Mitchell v State (1990, Miss) 561 So 2d 1037

Defendant who enters. plea of guilty to charge of armed robbery pursiant to plea bargain agreement in reliance upon
erroneous advice of attorney that defendant will be eligible for earned good time and will be subject to release after
serving 7 years of sentence is entitled to vacation of guilty plea and reinstatement of innocent plea when Mississippi
Department of Corrections changes administrative policy to comply with §§ 47-5-139, 47-7-3, thereby requiring that
defendant serve minimum of 10 years. Coleman v State (1986, Miss) 483 So 2d 680

A petitioner who enters a guilty plea to armed robbery pursuant to plea bargain agreement upon erroneous advice of
counsel that petitioner will be eligible for eamed good time and will be subject to release after serving 7 years of
sentence is not subjected to ex post facto law when Mississippi Department of Corrections changes administrative
policy to comply with §§ 47-5-139 and 47-7-3, causing petitioner to serve minimum of 10 years. Coleman v State
{1986, Miss) 483 So 2d 680 '

A defendant convicied of armed robbery after 1977 and sentenced to serve less than 10 years in the penitentiary, and
who was therefore not eligible for parole pursuant to § 47-7-3, was not subjected to enforcement of an ex post facto law
by a policy of the Department of Cormrections administratively barring him from earning good time after January, 1981,
although good time eamed prior to that date was not taken away, notwithstanding the provisions of § 47-5-139%(7), since
the statuwtory provisions regarding good time remained unchanged, and since administrative interpretation of a clearly
worded statute is not a "law” within the scope and contemplation of the ex post facto clauses of the federal and state
Constitutions. Tiller v State (1983, Miss) 440 So 2d 1001

An administrative correction of a prior misinterpretation of parole laws is not a change in the law so as to violate the
ex post facto clause of the United States or Mississippi Constitutions; even if the correction of a former mistaken
interpretation of parole law did reach the level of a change in law, administrative decisions with regard to parole law
eligibility are not "laws annexed to the crime when committed." Taylor v Mississippi State Probation & Parole Board
(1978, Miss) 365 So 2d 621

5. Argument to, or consideration by, jury

It is no more proper for a jury to concern itself with the wisdom of the legislative determination, pursuant to §
47-7-3(1), that persons sentenced to life imprisonment may under certain circumstances become eligible for parole, than
it is for a jury to consider the legislature's determination that death in the gas chamber is an authorized punishment for
capital murder. Williams v State (1984, Miss) 445 So 2d 798, cert den 469 US 1117, 83 L Ed 2d 795, 105 S Ct 803

Prosecutor's statement in closing argument at sentencing phase of capital trial to effect that if defendant was sentenced
to life imprisonment, he would be eligible for parole in 10 years, was accurate, thumbnail statement of Mississippi law,
in spite of fact that it was obviously not full explanation of state's system of parole, and court refused to conciude that

E-8-2
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FINAL JUDGMENT (2ND DAY)

Comes the Assistant District Attorney, Charles E. Wood, who prosecutes for the State of
Mississippi and comes the Defendant, KENNETH FRANCES RABALAIS, in his own proper
person and with his attorney of record, Patricia Willis, and issue being joined on Wednesday, the

13th day of September 1995 and the Jury composed of Vanessa M. Peterson and eleven {1 1)

others to.gether with two alternates, and the tnal of this cause suspended on Monday, the 11th day
of September 1995, is resumed and the Jury, having heard all the evidence, and arguments of
counsel, and having received the instructions fom the Court, | retired to consider their verdict
(w1th the exception of the two alternates who wers then and there excused by the Court), being in
charge of their bailiffs, fohn Felder and M.J. Tullier, and presently, the Jury returned into cpen
Court, and in the presence and hearing of the Defendant and his counsel, the following verdict, to-
wit:

“We, the Jury, find the Defendant guilty of Rape and unanimousfy

fix his punishment at imprisonmer: for life in the State Penitentiary™

A poll of the Jury showed all twelve (12) voted for the verdict and an additionzi pell of the
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Joint Legislative Ooﬂ_ﬁm.ﬁmm MNote — Section 1 of ch. 397 Laws, 2001, effective
from and after passage (approved March 12, 2001), amended this section. Section 12 of
ch. 407, Laws, 2001, e{lective from and after July 2, 2001, also amended this section. As
set out above, this seclion refiects the language of Section 12 of ch. 407, Laws, 2001,
pursuant to Section 1-8-79 which provides that whenever the sante section of law is
amended by different bills during the same legislative session, the amendment with the
latest effective date shall supersede all other amendments to the same section taking
effect earlier.

Amendment Notes — The first 2001 amendment (ch. 397} extended the date of the
repealer for §% 47-5-1101 through 47-5-1121 from “July 1, 20017 to «July 1, 20027

The second 2001 amendment {(ch. 480 algo extended the date of the repealer for
§§ 47-5-1101 through 47-5-121 from “July 1, 20017 te “Jaly 1, 20027 .

The 2002 amendment extended the dale of the vepaaler {or §8 47-5-1101 through
47-5-1121 from “July 1. 2002 until “Tuly 1. 20037

The 2003 amendment extended the date of the repealer for 8% 47-5-1101 through
47-5-1121 from “July 1, 2003" until “July 1. 2004.7

STATE PRISON EMERGENCY CONSTRUCTION AND MANAGEMENT
BOARD

§ 47-5-1211. Contracts for private correctional facilities or

services; experience of contractor; rates and benefits stan-

dards.

ATTORNEY GENERAL OPINTONS

A contract belween Mississippi Depart-  vate prison is not subject to the state's
nent of Corrections and a private medical  public bid law. Johnson, Oct. 26, 2001,

provider for healthcare services at a pri- AG Op. #101-0652.
PRISON INDUSTRY ENHANCEMENT PROGRAM

Sre.
47-5-1251. Prison Industry Enhancement Program; creation.

§ 47-5-1251. Prison 1ndustry Enharcement Program; cre-
ation.

(1) There is created tie “Prison Indust-v Enhancement Program,”
through which the Department of Corrections may contract with the nonprofit
corporation organized and formed under the “Mississippi Prison Industries Act
of 1990” to employ offenders within the custedy of the department or prison
industries. The offenders must be under the supervision of the department at
all times while working. The offenders shall be paid, by the entity or entities,
wages at arate which is not less than that paid for similar work in the locality
in which the work is performed. The wages may be subject to deductions which

_shall not, in the aggregale, exceed eighly percent (807%) of gross wages. The
deductions shall be Jimited to the following:
~{a) To pay federal, state and loeal taxes;
by To pay reasonable charges for room and board as determined hy
ragulations issued hy the Commissioner of Corrections;

ERLE



751 So.2d 481; 1999 Miss. App- LEXIS 517

ROBERT A. WHITE A/K/A ROBERT A. WHITE, APPELLANT v. STATE OF MISSISSIPPL, APPELLEE
NO. 1998-CA-00980-COA
COURT OF APPEALS OF MISSISSIPPL
751 So. 2d 481; 1999 Miss. App. LEXIS 517

August 3, 1999, Decided

PRIOR HISTORY: [**1] COURT FROM WHICH
APPEALED: LAMAR COUNTY CIRCUIT COURT.
DATE OF JUDGMENT: 04/22/1998. TRIAL JUDGE:
HON. MICHAEL RAY EUBANKS. TRIAL COURT
DISPOSITION: 04/22/1998: POST-CONVICTION
COLLATERAL RELIEF DENIED;.

DISPOSITION-1: REVERSED AND REMANDED.
CASE SUMMARY

PROCEDURAL POSTURE: Appeilant sought
review of a judgment from the Circuit Court of Lamar
County (Mississippi), which denied his motion for
post-conviction relief on the basis that his attorneys
incorrectly informed him on parole eligibility, without
an evidentiary hearing.

OVERVIEW: Afer appellant pled guilty to a charge
of fondling and was _sentenced, he filed a motion for
post-conviction relief on the basis that his attorneys
incorrectly informed him on parole eligibility.
Appellant’s motion was denied without an evidentiary
hearing. On appeal, appellant argued the court erred by
not granting him an evidentiary hearing after evidence
that his attorneys provided erroncous information on
parole eligibility, which allegedly caused him to
involuntarily have entered a guilty plea. Upon Teview,
the court found that before appellant could have pled
guilty to a felony, he must have been informed of his
rights, the nature and consequences of the act he
contemplated, and any other relevant facts and
circumstances, and thereafier, voluntarily entered the
plea. Consequently, appellant was entitled to an
evidentiary hearing based on his contention that, he
had not voluntarily entered a guilty plea because of his
reliance on his attorneys' erroneous advice regarding
the possibility of parole. Accordingly, dismissal of
appellant's motion was reversed and the case
remanded, with costs, for a hearing to determine the
merits of appellant's allegations.

OUTCOME: Judgment, which denied appellant's
motion for post-conviction relief without an
evidentiary hearing, Wwas reversed and the case
remanded, with costs, for a hearing to determine the
merits of appellant's allegations. Before appellant

EXA;[;}% =

could have pled guilty, he must bave been informed of
his rights, the nature and consequences of the act he
contemplated, and any other relevant facts and
circumstances, and then, have voluntarily pled guilty.

CORE TERMS: parole, sentence, guilty plea,
eligibility, evidentiary hearing, eligible, good time,
post-conviction, inmate, summary judgment,
sentenced, mandatory  sentence, plea  hearing,
minimum setitence, misinformation, reversal, serving,
parole board, armed robbery, involuntary, mandatory,
personal knowledge, plea of guilty, misinformed,
colloquy, fondling, advise, possibility of parole,
mandatory minimun, swoirn testimony

LexisNexis(TM) Headnotes

Criminal Law & Procedure > Habeas Corpus =
Evidentiary Hearings

[HN11A petitioner is entitled to an in-court opportunity
to prove his claims if the claims are procedurally alive
and show a substantial denial of a state or federal right,
Miss. Code Ann. §§ 99-39-1 - 99-39-29 (1998).

Criminal Law & Procedure > Guilty Pleas > Knowing
& Intelligent Requirement

Criminal Law & Procedure = Guilty Pleas >
Voluntariness

[AN2]The Mississippi Supreme Court has previously
stated that before a person may plead guilty to a
felony, he must be informed of his rights, the nature
and consequences of the act he contemplates, and any
other relevant facts and circumstances, and thereafter,
voluntarily enter the plea.

Criminal Law & Procedure > Guilty Pleas >
Voluntariness

{HN3]The quality of advice from counsel has been
considered in determining whether a plea has been
entered into voluntarily.

Criminal Law & Procedure > Guilty Pleas > Knowing
& Intelligent Requirement

[HN4]Mistaken advice of counsel may vitiate a guilty
plea in some cases.

Page 1

i



751 So. 2d 481; 1999 Miss. App. LEXIS 517

Criminal Law & Procedure > Guilty Pleas > Knowing
& Intelligent Requirementi

[HN5]The  Mississippi ~ Supreme Court  has
acknowledged that parole eligibility is a consequence
in which attorneys should advise their clients iy order
to enter a voluntary plea.

guilty, and in exchange for his plea, the district
attorney reduced the charge from sexual battery to
child molestation (fondling). On October 21, 1996,
White entered a plea of guilty to "fondling." On
October 30, 1997, White filed a motion for post-
conviction relief in the Circuit Court of Lamar County.
White alleged that he did not learn until after he was

COUNSEL: ATTORNEY FOR APPELLANT: P \’ incarcerated that he had received incorrect information
SHAWN HARRIS. - (E" -¢Irom his attorneys. He alleges that he was unaware that
M’f?ﬁld/ Miss; Code Ann. § 47-7-3 (Supp. 1998) was amended

= Ff

ATTORNEYS FOR APPELLEE: OFFICE OF T
ATTORNEY GENERAL, BY: PAT S. FLYNN.

in July.of 1995 and now requires anyone who commits

A Sex Crime to serve the entire [**3] sentence without

eligititity Tor parole.” White Turther alleged that his

JUDGES: IRVING, J. KING, P.J,, AND DIAZ, T
CONCUR. SOUTHWICK, P.J., CONCURS WITH
SEPARATE WRITTEN OPINION JOINED BY
McMLLIN, CJ. LEE, J. DISSENTS WITH
SEPARATE WRITTEN OPINION JOINED BY
BRIDGES, PAYNE, AND THOMAS, I. MOORE, J.,
NOT PARTICIPATING.

OPINIONBY: IRVING
OPINION: [*482]

NATURE OF THE CASE: CIVIL - POST
CONVICTION RELIEF

EN BANC.
IRVING, 1., FOR THE COURT:

P1. Robert White entered a plea of guilty to the charge
of "fondling" and was sentenced to a term of ten years
and ordered to undergo counseling. White filed a
motion for post-conviction relief in the Circuit Court
of Lamar County on the basis that his attorneys
incorrectly informed him on parole eligibility. The
motion was denied. Aggrieved, White now appeals the
denial of his motion for post-conviction relief. White
presents one issue for review and resolution which is
quoted [**2] verbatim from his brief:

The court erred by not granting the Appellant an
evidentiary hearing on his motion Post Conviction
Relief after evidence of mistaken advise [sic] of the
Petitioner[Js Counsel was presented regarding false
information that the petitioner would be eligible for
parole at the time he was sentenced.

FACTS

P2. White was indicted for sexual battery against his
stepdaughter on February 28, 1996. The indictment
stated that the act was ongoing over a period of years
with the most recent incident occwring during the
month of September 1995. White agreed to plead

attorneys informed him that he would be eligible for
parole after serving 25% of his sentence since some of
the acts he pleaded guilty to occurred prior to the
amending of the statute. White stated in his motion for
post-conviction relief, and argues here, that had he
known he would have to serve the entire term of his
sentence, he would not have pled guilty.

P3. The trial judge entered an order directing the
attorneys who represented White at the plea hearing to
submit affidavits in response to White's motion. In
[*483] their affidavits, the attorneys denied giving any
specific information on parole eligibility, but admitted

that they did not advise White of parole ineligibility.

The circuit court denied White's motion for post-
conviction relief without conducting an evidentiary
hearing on the merits of the motion. The denial was
based on the record, the petition and the affidavits
submitted by both White and the attorneys.

DISCUSSION

P4. [HNI1]JA petitioner is entitied to an in-court
opportunity to prove his claims if the claims are
procedurally alive and show a substantial denial of a
state or federal right. Washington v. State, 620 So. 2d
966, 967 (Miss. 1993); [**4] see Mississippi Uniform
Post Conviction Collateral Relief Act, Miss. Code
Amn. &8 99-39-1 through 99-39-29 (Supp. 1998).
Accordingly, we must determine whether White was
entitled to an evidentiary hearing.

P5. [HN2]The Mississippi Supreme Court has
previously stated that:

before a person may plead guilty to a felony, he must
be informed of his rights, the nature and consequences
of the act he contemplates, and any other relevant facts
and circumstances, and thereafter, voluntarily enter the
plea.

Vittitoe v. State. 556 So.2d 1062, 1063 (Miss. 1990).

F Page 2
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P6. [HN3]The quality of advice from counsel has been
considered in determining whether a plea has been
entered into voluntarily. Washington, 620 So. 2d at
967; Vititoe, 556 So. 2d at 1065. [HN4]Mistaken
advice of counsel may also vitiate a guilty plea in some
cases. Myers v. State. 583 So. 2d 174, 177 {Miss.
1991). . '
AR
P7. White argues that

i ¥ /7

his attorneys provided him with

" erroncous information_on_parole_eligibility, thereby

causing him to involuntarily enter a gpilty plea.
[HN5]The Mississippi ~ Supreme Court has
acknowledged that parole eligibility is a consequence
[**5] in which attorneys should advise their clients in
order to enter a voluntary plea. See Washington, 620

—without parole consideration,

ST 66T Alexander v. State. 605 So. 2d 1170.
1172 (Miss. 1992); Coleman v. State, 483 So. 2d 6380,
683 (Miss. 1986). The court in Washington held that
the appellant was entitled to an evidentiary hearing on
the basis of his contention that he did not voluntarily
enter a guilty plea because of his reliance on his
attorneys advice regarding the possibility of parole.
Washington. 620 So. 2d at 967, Washington was
sentenced to a ten-year mandatory period before he
would be eligible for parole. ld. at 966. He alleged that
his attorney led him to believe that he would be
eligible for parole in six years and three months. Id.
Washington further alleged that he did not learn of the
required mandatory sentence until after incarceration.
Washington, 620 So. 2d at 967. The State argued that
the misinformation regarding parole eligibility could
not have induced Washington to enter a guilty plea. Id.
at 969. The State further argued that the mandatory ten
years [**6] to be served was not a "consequence” of
which Washington needed to be informed of in order
to plead voluniarily. Id. The court held that
Washington should have been given a chance to

?

present his claim at a hearing. /d. Additionally, the *

Court stated that the issue is not whether Washington

~was Sufficiently advised on his parole eligibility, but
whether he was apprised of the mandatory Sefifence

Id. (emphasis added)

P8. While Washington involved a mandatory sentence
issue, we see no reason to make a distinction between
it and the case sub judice where the issue is sentencing
without the possibility for parole. Just as the court in
Washington concluded that the defendant was entitled
to an evidentiary hearing, we likewise conclude that
White is entitled to one. Accordingly, we reverse the
irial court's dismissal of the post-conviction motion
without an evidentiary hearing and remand for such a

hearing [*484]
allegations.

10 determine the merits of White's

p9. THE JUDGMENT OF THE LAMAR
COUNTY CIRCUIT COURT OF DENIAL OF
POST-CONVICTION RELIEF IS REVERSED
AND REMANDED. ALL COSTS OF THIS

APPEAL ARE ASSESSED TO LAMAR [**7]
COUNTY.

KING, P. J., AND DIAZ, J, CONCUR.
SOUTHWICK, P. J, CONCURS WITH

SEPARATE WRITTEN OPINION JOINED BY
McMLLIN, C. J. LEE, J. DISSENTS WITH
SEPARATE WRITTEN OPINION JOINED BY
BRIDGES, PAYNE, AND THOMAS, JJ. MOORE,
J., NOT PARTICIPATING.

CONCURBY: SOUTHWICK
CONCUR: SOUTHWICK, P.J., CONCURRING:

P10. Though 1 agree that we must reverse, 1 find that
question of what had to be told White about parole
requires some additional explanation.

P11. As | see them, the relevant variables are not that
mimerous. The answers that 1 give to each are noted,
with the explanations following.

1(a) Does anything have to be said to a defendant
pleading guilty about parole? No.

1(b) If not, then does it matter if something is told him
anyway and it is erroneous? Yes, the statements cannot
be misleading.

2) On post conviction relief, is the affidavit of the
inmate sufficient to gain a hearing if it alleges the right
facts? Maybe. The inmate's affidavit, if based on
personal knowledge and containing “specific and
detailed" facts that if true would support the granting
of relief, does require a hearing with one exception. 1f
the court has gone beyond the petition and received
affidavits [**8] and other evidence from the State, the
summary judgment section (Section 99-39-19) can be
applied and relief denied without a hearing in some
circumstances.
A\ ‘ //

P12. To restate the key facts, White is asserting that his
allegations fit within the precedents in which
something was said about parole and it was wrong.
That "something" was that he would be eligible for
parole after serving 25% of his sentence. He also
alleges that someone should have told him that he

i

would have to serve the entirety of any sentence that

he got, but no one did. Those are two different claims

Page 3
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and only the first has possible merit. The evidence
comes from White's affidavit and affidavits from his
two former counsel. One lawyer admits that he
misinformed White as to the range of sentences, saying
that he could get from one to ten, when in fact fifteen
was the maximum. The judge made the same error in
the plea colloquy. However, White only got a ten year
sentence.

P13. Both lawyers denied that any statement about
parole after serving 25% of the sentence was made.
One lawyer stated that there was no "representation or
promise . . .

normal sentences.” What was never said is that for this
crime, ten years was set as the required time to be
served without parole. According to the supreme court,

concerning,_his_right or_eligibility” for:

the plea hearing transcripts themselves gave "a definite
indication" that the prosecutor and defense counsel
were confused concerning the applicable statute. [d. at
Jo8.

P17. [**11] Then the supreme court makes a
distinction that the case was not one in which there had
been a failure to advise the accused of parole
eligibility, but there was a failure to be "gpprised.of the.
mandatory sentence without parole consideration. ... .*

parole. The other lawyer said [**9] that ‘White_was

never told he was eligible, but also says he was nevq‘_“

told that there would be no parole. No "representation

or promise” may mean parole was never menticned, or
it could mean that though mentioned, everyone pied
ignorance on _how it would work. The form plea

petition and the counsel's form affidavit with the
petition used at the guilty plea proceedings stated that
_ no one "predicted or estimated” the amount of time he
would have to serve before being eligible for release.

P14. What was said in open court was limited. In the
transcript of the original plea, White said that he
understood the plea petition, that his two lawyers
explained it, and that the sentence was from "zero to
ten.” There was discussion with the attorneys and the
judge said the range was from "one to ten." Actually, it
was from one to fifteen. White said there was no
promise of a specific sentence or that it [*485] would
be “"served in a certain way." That quote is the only
reference to parole. There certainly was no statement
that whatever sentence was imposed the accused must
serveitall,

P15. I now turn to the two issues that appear central.

1) Explanation of parole before plea.

P16. [**10] The failure to be told correctly the
mandatory minimum sentence renders a plea
involuntary unless it can be shown the defendant
would have pled anyway. Alexander v. State, 605 So.
2d 1170, 1172 (Miss. 1992)(not told of right to remain
silent and confront witnesses; not told of mandatory
ten-year prison term), cited in Washington v. State, 620
So. 2d 966, 968 (Miss. 1993). In Washington, the court

applied that rule to a situation in which the defendant
alleges that his attomey privately informed him {not on
the record in open court) that he would be eligible for
parole in six years when in fact he would not be for ten
years. Id. at 967. In open court taking the plea, the
judge was said to have implied that Washington could
without any stated limit get good time credits as "under

Id. at 970. The distinction seems to be that in those
statutes that have a minimum sentence that must be
served without parole, but a longer sentence option as
well, the defendant has to be told "the range is from x

Y5y, and the ¥ has to be served without parole.”

Washington had to be told that he would serve ten
years of whatever sentence he got, which was twenty-
five years. o

P18. The dissent to the reversal here relies upon a
recent decision that I instead find consistent with the
need for reversal. The supreme court described the
facts this way: "Shanks was informed of the minimum
and maximum sentence he could receive for armed
robbery in compliance with Rule 3.03(3)(B) of the
Uniform Criminal Rules of Circuit Court Practice. The
transcript of the guilty plea hearing indicates that
Shanks was not informed that the first ten years of his
sentence for armed robbery would have to be served
without possibility of parole. [**12] " Shanks v. State
672 So. 2d 1207 (Miss. 1996). In Shanks, parole was
discussed in the guilty plea form, and it stated that
parole would be up to the authorities at the Parole
Board. The plea petition in our case also mentioned as
in Shanks that "no one has predicted how much time"
he would have to serve and that early release was
within the discretion of officials with the Department
of Corrections. That kind of form language in fill-in-
the-blank documents is not overly informative, but it
exists. Three dissenters in  Shanks found
"misinformation" because the trial judge referred to
parole, then said that parole was up to the parole board,
but never said that even the parole board had to leave
him locked up for ten years. The majority wins,
though. Shanks holds that, absent any misinformation,
no total explanation is nmeeded as to parole even if
mentioned during the plea hearing.

P19. The complaints in Shanks and Washington do not
seemn that different. In Washington, there was a
mention of "good time" but there was also a statement
that it applied as for a "normal sentence.” Reversal was
required because that was misinformation. In [**13]
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Shanks, there was a mention of parole but no one said
anything further about it. No reversal required. The
need for a misleading statement is made clearer in one
case handed down chronologically between
Washington and [*486) Shanks. It said that there were
{two situations for setting aside a guilty plea:

1)The sentence which the accused was informed would
be his sentence if he pled gnilty was erroneous and he
acted in "reliance” on that information, but the
mandatory minimum sentence which was imposed was
harsher, or there was a misstatement by the court or the
defense attorney as to the applicable minimum
sentence [Washingion v. State. 620 So._2d 966
(Miss.1993); Alexander v. State, 605 So. 2d 1170
(Miss.1992): other citations removed]; or,

2. No representation of a minimum sentence was
made, but the accused “expected” a much less severe
sentence. Vittitoe v. State, 556 So. 2d 1062
(Miss. 1990).

Smith v. State. 636 So. 2d 1220, 1226-27 (Miss.

1994). So Washington is viewed as just a "mistake"
case - something was said at the plea that was in error
about the sentence. The second category defined
[**14) in Smith has its own complications but they are
not relevant here.

P20. White's affidavit asserts that this is a mistake case
too and a much clearer mistake at that. He was not just
told that good time credits apply as in a normal
sentence, he was told that he would be eligible after
25% of a sentence had been served. The two lawyer
affidavits disputed that. The final problem then is
whether White's affidavit was enough to require an
evidentiary hearing,

2) Evidentiary hearing

P21. A rule that gets stated in various ways is that an
affidavit of the accused regarding a defect in the
proceedings, standing alone, may be insufficient to
require an evidentiary hearing. Robertson v. State. 662
So. 2d 11, 13 (Miss. 1996); Campbell v. State, 611 So.
2d 209. 210 (Miss. 1992). That is because, under the
statute explaining what must be in a petition, there is a
requirement that specific and detailed facts be
presented supporting the claim, based on personal
knowledge in most cases. Miss. Code Ann. § 99-39-5
(Rev. 1994). The next section states that if the petition
"plainly” shows no entitlement to relief, it can be
denied without a hearing. [**15] Miss. Code § 99-39-
11 (Supp. 1998). One recent case says that when an
inmate argues that a delay in sentencing violated his
speedy trial rights and no affidavit was acquired from

his attorney or anyone else involved with the plea, this
was insufficient to require a hearing. Marshgll v.
State. 680 So. 2d 794, 795 (Miss. 1996). Judge Banks'
concurring opinion states that the rule is that affidavits
from others must be acquired only when events are not
within the inmate's personal knowledge. Id. at 795.

P22. There are a few cases that state that if there are
competing affidavits creating a fact dispute, the court
can still grant summary judgment under Section 99-39-
19. Mowdy v. State, 638 So. 2d 738, 742 (Miss. 1994).
What may be important is the nature of the dispute.
Both in Mowdy and in a later case, Templeton v. Siate,
725 So. 2d 764, 768 (Miss. 1998), the dispute was over
the defendant's role in the crime and sworn statements
were made in open court by the defendant in entering
his guilty plea.

This Court in Harris v. State, 578 So. 2d 617, 620
(Miss.1991), held "that not ali instances [**16] of
conflicting affidavits will merit an evidentiary hearing,
Where the petitioner's version is belied by previous
sworn testimony, for example, as to render his affidavit
a sham we will allow summary judgment to stand."

Mowdy, 638 So. 2d at 743. The case relied upen in
Mowdy found a hearing was required when there were
"contradictory affidavits disputing the essential facts of
Harris' claim” regarding his attorney's deciding not to
appeal without getting a waiver from the client. "Such
a claim, if proven, merits the relief for which he
prayed." Harris, 578 So. 2d at 619. The atftorney
denied Harris's claim and said that he had advised him
of the right to [*487] appeal, but Harris decided not to
appeal. The court concluded by saying:

Issues of facts sufficient to require denial of a motion
for summary judgment and the grant of an evidentiary
hearing] obviously are present where one party swears
to one version of the matter in issue and another says
the opposite. '

Id. Quite simply, Harris required a hearing even
though the dispute of material fact was created solely
by the inmate's own affidavit. Under Harris a hearing
cannot be [**17] avoided just because counsel denies
the claims. However, Mowdy went further and said that
credibility determinations regarding affidavits can be
made on summary judgment. That is at least permitted
when there is something that the inmate previously
said in open court that is inconsistent with his affidavit.
However, there is well-established case law that what
was said during the plea colloquy regarding
voluntariness is not binding, and an attack on the
accuracy of what was said is permitted. Baker v. State,
358 So.2d 401, 403 (Miss.1978).
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P23. What al! this means is that when the inmate's
affidavit asserts that information was given him
outside of open court that would invalidate his plea,
the judge has two choices, but he cannot deny the
petition under Section 99-39-11(2) as facially without
merit. He can grant a hearing. Instead, the judge may
ask for other affidavits and information, lock at the
plea transcript, and then enter summary judgment at
least if the affidavit is directly impeached by what was
said in swomn testimony during the plea.

P24. Summary judgment has not been entered in cases
in which the dispute is over what representations had
[**18] been made to the defendant outside of open
court, i.e., issues of voluntariness. Templeton and
Mowdy are about disputing sworn explanations of the
accused's role in the crime. Harris is specifically what
we face, namely, what an accused's own counsel told
him outside of court.

P25. The trial judge here dismissed the complaint as
facially invalid under Section 99-39-11(2). That was
error. At most he could have granted summary
judgment. He stated that White's affidavit by itself was
insufficient to grant a hearing, but I find that was error
and the credibility of the affidavit should have been
weighed. He then said because of the absence of other
evidence he need not decide whether firm
representations about being eligible for parole after
serving 25% of the sentence would justify relief. In
fact, the issue is settled that erroneous representations
about parole require reversal unless it can be shown
that the representations were not a factor in the plea.

P26. My result is the same as the majority, but my
route is different and obviously longer. 1 concur.

MCMILLIN, C.J., JOINS THIS SEPARATE
OPINION.

DISSENTBY: LEE
DISSENT: LEE, I, DISSENTING:

P27. The majority [**19] has concluded that White
should be given a chance to present his claim at an
evidentiary hearing because he, as a sex offender,
relied on erroneous information from counsel
regarding his parole eligibility. Because this is not
supported by the record, | respectfully dissent.

P28. White contends, in an unsupported affidavit, that
counsel presented him with false information regarding
his eligibility for parole at the time he was sentenced.
A review of Myers v. State, 583 So. 2d 174. 177 (Miss.
1991), cited by the majority, shows that the defendant,

who was sentenced to sixteen years, was told by
counsel that by pleading guilty he would be sentenced
to less than twelve years. The affidavit presented by
Myers, unlike that presented by White, was supported
by affidavits from two witnesses present during
Myers's conversation with his attorney. The court
found as a result that his plea was not voluntary and
intelligent. Myers is distinguishable from this case
since [*488] there is nothing in the record to show
that White was misinformed regarding the length of his
sentence other than his unsupported affidavit. The
affidavits submitted by both of White's attorneys in
response [**20] to an order entered by the trial judge
clearly deny that either attorney gave any information
regarding parole eligibility to White. Though the
affidavits do show that White was not advised that he
would be required to serve his entire sentence without
parole eligibility, Shanks v. State, 672 So. 2d 1207
(Miss. 1996), and Ware v. State, 379 So. 2d 904 (Miss.
1980}, indicate that this is not the basis upon which an
evidentiary hearing regarding the validity of a guilty
plea has been granted.

P29. In Ware v. State, 379 So. 2d 904. 907 {Miss.
1980} (following Smith v, United States, 116 U.S. App.
D.C. 404, 324 F.2d 436, 441 (D.C. Cir. 1963Y), the
Mississippi Supreme Court held that the trial court's
failure to inform the defendant that the first ten years
of his sentence for armed robbery would be served
without parole did not render his guilty plea
involuntary. In determining whether eligibility for
parole was a consequence of a guilty plea for which a
defendant must be informed, the court in Ware found
that eligibility for parole is not such a "consequence”
but rather "a matter of legislative grace." It likewise
[**21] found that it is "equally true that noneligibility
for parole" is also not a "consequence” of a guilty plea.
1t was therefore held that a guilty plea would not be
found to be involuntary if a defendant was not
informed of his ineligibility for parole. This rationale
was also followed in Shanks v. State, 672 So. 2d 1207,
1208 (Miss. 1996).

P30. Washington v. State. 620 So. 2d 966, 969 (Miss.
1993). relied upon by the majority, also can be
distinguished from the case sub judice in that the
record in Washington shows that the defendant had
specifically asked a question regarding “good time"
during the plea hearing. The trial judge answered with
a misstatement of the law that Washington would get
good time when that was clearly not the case. The
court found that Washington had been misled, and he
was therefore given the opportunity to present his
claims at an evidentiary hearing, It is important to note
that the reason Washington held that the court had the
responsibility to inform Washington of his mandatory
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sentence prior to accepting his guilty plea is that
Washington specifically asked about his ability to
accumulate "good time" at [¥¥22] the plea hearing and
he was given erroneous information by the court.
Coleman v. State. 483 So. 2d 680. 683 (Miss. 1986},
also involves an erroneous representation made by the
court to the defendant regarding "good time." There is
no such reference in the record that "good time” was an
issue discussed in White or that White was
misinformed in  any capacity regarding the
consequences of his guilty plea.

P31. Post-conviction relief is not granted for facts and
issues which should have been, could have been, or
were litigated at trial. Such a proceeding to set aside a
guilty plea should be reviewed with the utmost gravity.
It is important to remember that the remedy which is
being sought is to set aside a final judgment which has
been entered upon a guilty plea given in open court,
following the meticulous efforts of a trial judge to
ensure that such plea is knowing and voluntary. Courts
should be satisfied that there is no coercion or threat
inducing the plea. The orderly administration of justice
does not require this Court to "lead a defendant by the
hand" through the criminal justice system. Cole v.
State. 666 So. 2d 767, 772 (Miss. 1995). A [**23]
defendant need not be advised of every "but for"
consequence which follows from a plea of guilty. The
prosecution may well have failed to explain the details
of White's eligibility for parole. This fajlure, however,
does not and should not amount to a breach of the plea
bargain agreement. The colloquy between the court
and White indicates that the guilty plea was properly
entered. White was properly informed of the maximum
and minimum sentence. He [*489] indicated that he
understood the impact of entering a plea of guilty and
the trial court found that he knowingly and
intelligently entered his petition. This should suffice to
validate the plea. I therefore respectfully dissent.

BRIDGES, PAYNE, THOMAS, JJ., JOIN THIS
SEPARATE WRITTEN OPINION.
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PRIOR HISTORY: [**1] Appeal No. 25 i9353C1V
from Judgment dated JULY 18, 1995, James E. Graves
Jr. RULING JUDGE, Hinds County Circuit Courn,
First Judicjaj District.

DISPOSITION -1: AFFIRMED,
CASE SUMMARY

Senate BjJj 2175 was an €X post facto Jaw that violateq
the United States and Mississippi Constitutions.

OUTCOME: The court affirmed.

CORE TERMS: parole, prisoner, semtence, ex post
facto, inmate, Sentenced, eligible, convicted, facto,

serving, ex post facto Jaw, time allowance, offender,
PR OCEDURAL POSTURE Appellant, the sentencing, early release, release date, pew Taw,

.. Lo disadvanta e, conditional, ei -five, g ti
Commissioner of the MISSISSlppl Department of antag ghty » SPeculative,

) . . punishable, gain-time, qQuantun, formuia,
Cf)nef: tions, contested aJlid.gm ent of_the HmdsACounty constitutiona} prohibition, Fetroactive application,

legislative change, presumptive, Suitability

prisoners' sentences and eliminated any possibility for
barole.  Thys, because the amendment directly
increased the Punishment for covered crimes ang the
effect on the Prisoners wag not merely Speculative,

E .SCA"J A ;743; G

LexisNexis(TM) Headnotes

Governmenys > Legisiation - Effect & Operation >
Prospective & Retrospecyiye Operation

Criming] Law & Procedyre - Postconviction
Pro ceedings > Paroj,

Criminal [ gy, & Procedure Sentencing >
Sentencin g Ranges

Criming; Law & Procedure - Posrconviction
Proceedings > Parole

[HN2]Prior to July ], 1995, most offenders Convicted
of felonjes and sentenced 10 a term of incarceration of
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year or over, or for the term of his or her natural life,
whose record of conduct shows that such prisoner has
observed the rules of the Penitentiary, and who has
served not less than one-fourth of the total of such term
or terms for which such prisoner was sentenced, or, if
sentenced to serve a term or terms of 30 vears or more,
or, if sentenced for the term of the natural life of such
prisoner, has served not less than 10 years of such life
sentence, may be released on parole as hereinafter
provided. Miss. Code Ann. § 47-7-3 (Supp. 1993).

Criminal Law & Procedure > Postconviction
Proceedings > Motions 15 Vacate Judgment

[HN3)Miss. Code Ann. § 47-7-3 (Supp. 1993)
enumerated exceptions which included: (a) prisoners
convicted as habitual or confirmed criminals; (b)
prisoners convicted of a sex crime who first had to
receive an examination by a competent psychiatrist or
psychologist before parole would be granted; (c)
prisoners would not be eligible for parole until they
had served one year of their sentence, unless they had
accrued any meritorious earned time allowance, in
which case they were eligible for parole at earlier time
increments; and (d) prisoners who after January 1,
1977, were convicted of robbery or attempted robbery
through the display of a firearm would be eligible for
parole until having served 10 years. S.B. 2175, § 3,
para. (I)(g) (Mississippi) amended this section and a
portion was added which provides that no person shalf
be eligible for parole who is convicted or whose
suspended sentence is revoked after June 30, 1995,
Miss. Code Ann. § 47-7-3 (1 )(g) (Supp. 1995).

Governments > Legislation > Effect & Operation >
Prospective & Retrospective Operation

Criminal Law & Procedure > Posteonviction
Proceedings > Parple

[HN4]Prior to July 1, 1995, an inmate could obtain his
release by serving 50 percent of his sentence pursuant
to the earned time provisions of Miss. Code Ann. § 47-
3-138 (1993). This section before the amendment
stated: (1) The department may promulgate rules and
regulations to carry out an camed time allowance
Program based on the good conduct and performance
of an inmate. An inmate is eligible to receive an earned
time allowance of one-half of the period  of
confinement imposed by the court except those
inmates excluded by law. When an inmate is
cornmitted to the custody of the department, the
department shall determine a conditional earned time
release date by subtracting the earned time allowance
from an inmate's term of sentence and shall prepare a
conditional eamed time release date for each
inmate.Miss. Code Ann. § 47-5-138 (1) (Supp. 1993),
This section was amended to state that it does not

S

apply to any sentence imposed after June 30, 1995.

Miss. Code Ann. §47-5-138 (1) (Supp. 1995).

Governments > Legisiation > Effect & Operation >
Prospective & Retrospective Operation

Governments > Legislation > Effect & Operation >
Amendments

Criminal Law & Procedure > Postconviction
Proceedings > Parole

[HN5]1S.B. 2175, § 4, para. 4 (Mississippi), amended
Miss. Code Ann. § 47-5-138 (Supp. 1993) g5
follows:For any sentence imposed after June 30, 1995,
an inmate may receive an eamed time allowance of
four and one-half days for each 30 days served if the
department determines that the inmate has complied
with the good conduct and performance requirements
of the eamed time allowance program. The eamed time
allowance under this subsection shall not exceed 15
percent of an inmate's term of sentence. Miss. Code

Ann, § 47-5-138 (4) (Supp. 1995),

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

Constitutional Law > State Constitutional Operation
& Amendmeny '

[FIN6JU.S. Const. art. I, § 9, cl. 3 states that ne Bill of
Attainder or ex post facto law shal] pe passed. U.S.
Const. art. I, § 10, cl. 1 prohibits a state from passing
€Xx post facto laws, stating: No State shal] pass any ex
post facto law. The State of Mississippi adopted this
prohibition in its Miss. Const. art. 3, § 16 stating: Ex
post facto laws shall not be passed.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

[HN7]The United States  Supreme  Court has
interpreted U.S. Const. art. I, § 10 to forbid the
enactment of any statute which punishes as a crime an
act previously committed, which was innocent when
done; which makes more burdensome the punishment
for a crime, after its commission, or which deprives
one charged with crime of any defense available
according to law at the time the act was committed. In
accordance with this original understanding, the Court
has held that the Ex Post Facto Clause is aimed at laws
that retroactively alter the definition of crimes of
increase the punishment for criminal acts. The United
States Constitution forbids the application of any new
punitive measure to a crime already consummated.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

(HNBIA statute may violate the Ex post facto Clause
even if it alters punitive conditions outside the
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sentence or where it substantially alters the
consequences attached to a crime already completed,
and therefore changes "the quantum of punishment.”

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

[HN9]The United States Constitution forbids the
application of any new punitive measure to a crime
already consumiated, to the detriment or material
disadvantage of the wrongdoer. 1t is for this reason that
an increase in the possible penalty is ex post facto,
regardless of the length of the sentence actually
imposed, since the measure of punishment prescribed
by the later statute is more severe than that of the
earlier.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

[HN10]The ex post facto prohibition forbids the
imposition of punishment more severe than the
punishment assigned by law when the act to be
punished occurred.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

{HN11]Critical to relief under the Ex post facto Clause
is not an individual's right to less punishment, but the
tack of fair notice and governmental restraint when the
legislature increases punishment beyond what was
prescribed when the crime was consummated. Thus,
even if a statute merely alters penal provisions
accorded by the grace of the legislature, it violates the
Clause if it is both retrospective and more onerous than
the law in effect on the date of the offense.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

Criminal Law & Procedure > Trials > Burdens of
Proof > Defense

[HN12]A prisoner need not show that he definitely

would have served a lesser sentence under the previous -

Jegal scheme in order to show an ex post facto
violation. In other words, the mere presence of some
discretion before the change in law does not in and of
itself foreclose an ex post facto claim. A crucial part of
ex post facto jurisprudence is whether a defendant was
given fair warning of the effect of legislative
epactment and could rely on their meaning until
explicitly changed.

Constitutional Law > C ongressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

Governments > Legislation > Interpretation

[HN13]S.B. 2175 (Mississippi) Increases the possible
penalty regardless of the length of the sentence

e

actually imposed, since the measure of punishment
prescribed by the later statute is more severe than that
of the earlier. S.B. 2175 constricts the inmate's
opportunity to eam early release, and thereby makes
more onerous the punishment for crimes committed
before its enactment. This result runs afoul of the
prohibition against ex post facto laws. 5.B. 2175
increases the "quantum of punishment.”

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

(HN14]The ex post facto inquiry is focused on whether
the legislative change increases the penalty by which a
crime is punishable.

Constitutional Law > Congressional Duties & Powers
> Ex Post Facto Laws & Bills of Attainder

[HN15]The ex post facto standard the court applies
today is constant: it looks to whether a given
legislative change has the prohibited effect of altering
the definition of crimes or increasing punishments.

Consiitutional Law > Congressional Duties & Powers
= Ex Post Facto Laws & Bills of Attainder

[HN16])What legislative adjustments will be held to be
of sufficient moment to transgress the constitutional

prohibition against ex post facto laws must be a matter
of "degree."

Governments > Legislation > Effect & Operation >
Prospective & Retrospective Operation

Constitutional Law > Congressional Duties & Powers
~ Ex Post Facto Laws & Bills of Attainder

Governments > Legislation > Effect & Operation >
Amendments

[HN17]When an amendment does not retrospectively
"change the sentencing range" applicable to an offense,
but does make a procedural or other change, that may
indirectly affect the length of time that a prisoner may
serve, no violation of the Ex post facto Clause has
occurred because of the possibility of such an indirect
effect is "speculative and conjectural.” In other words
the new law must have a direct effect on the sentence
length.

Constitutional Law > Congressional Dutles & Powers
> Ex Post Fucto Laws & Bills of Afttainder

Criminal Law & Procedure > Posteonviction
Proceedings > Parole

[HN18]S.B. 2175 (Mississippi) gliminates  any
possibility for parole for all offenders who are
sentenced on or after July 1, 1995, yet who committed

their crimes before July 1, 1995, or whose suspended
sentence are revoked after Tune 30, 1995, Prior to the
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MISSISSIPPI CODE ANNOTATED
Copyright (c) 1995, Bancroft-Whitney Company

*** ARCHIVE MATERIAL **¥*
*¥% THIS DOCUMENT IS CURRENT THROUGH THE 1995 SUPPLEMENT (1995 SESSION) ##**

TITLE 47 PRISONS AND PRISONERS; PROBATION AND PAROLE
CHAPTER 7 Probation and Parole
PROBATION AND PAROLE LAW

Miss. Code Ann. § 47-7-3 (1995)
§ 47-7-3. Parole of prisoners; conditions; determination of tentative hearing date.

(1) Every prisoner who has been convicted of any offense against the State of Mississippi, and is confined in the
execution of a judgment of such conviction in the Mississippi State Penitentiary for a definite term or terms of one (1)
year or over, or for the term of his or her naturat life, whose record of conduct shows that such prisoner has observed the
rules of the penitentiary, and who has served not less than one-fourth (1/4) of the total of such term or terms for which
such prisoner was sentenced, or, if sentenced to serve a term or terms of thirty (30) years or more, or, if sentenced for
the term of the natural life of such prisoner, has served not less than ten (10) years of such life sentence, may be released
on parole as hereinafter provided, except that:

(a) No prisoner convicted as a confirmed and habitual criminal under the provisions of Sections 99-19-81 through
99-19-87 shall be eligible for parole;

(b) Any person who shall have been convicted of a sex crime shall not be released on parole except for a person
under the age of nineteen (19) who has been convicted under Section 97-3-67,

(c) No cne shall be eligible for parole until he shall have served one (1) year of his sentence, unless such person has
accrued any meritorious earned time allowances, in which case he shall be eligible for parole if he has served (i) nine
(9) months of his sentence or sentences, when his sentence or sentences is two (2) years or less; (ii) ten (10} months of
his sentence or sentences when his sentence or sentences is more than two (2) years but no more than five (5) years; and
(iii) one (1) y&ar of his sentence or sentences when his sentence or sentences is more than five (5} years;

{(d) (i) No person shall be eligible for parole who shall, on or after January 1, 1977, be convicted of robbery or
attempted robbery through the display of a firearm until he shall have served ten (10) vears if sentenced to a term or
terms of more than ten {10) years or if sentenced for the term of the natural life of such person. If such person is
sentenced to a term or terms of ten (10) years or less, then such person shall not be eligible for parole. The provisions
of this paragraph (d) shall also apply to any person who shall commit robbery or attempted robbery on or after July 1,
1982, through the display of a deadly weapon. This subparagraph (d)(i) shall not apply to persons convicted after
September 30, 1994;

(ii) No person shall be eligible for parole who shall, on or after October 1, 1994, be convicted of robbery, attempted
robbery or carjacking as provided in Section 97-3-115 et seq., through the display of a firearm or drive-by shooting as
provided in Section 97-3-109. The provisions of this subparagraph (d)(ii) shall also apply to any person who shall
commit robbery, attempted robbery, carjacking or a drive-by shooting on or after October 1, 1994, through the display
of a deadly weapon; '
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Miss, Code Ann. § 47-7-3

eligible for medical release under the provigtofs of Section 47-7-4

The second 1995 amendment (ch. 596), revised this section to provide that persons shall not be ehgnble for parole
ter a certain date

CROSS REFERENCES
Penalty of life imprisonment without parole for sale of specified quantities of certain drugs, see § 41-29-139.
Availability of parole to persons convicted under the Uniform Controlled Substances Law or prior law superseded
thereby, see § 41-29-149,
Advancement of parole eligibility dates during periods of prison overcrowding, see §§ 47-5-701 through 47-5-729.
Prison Overcrowding Emergency Powers Act, see §§ 47-5-701 through 47-5-729.
Good time, see §§ 47-5-138 et seq.
Exclusivity of State Parole Board's responsibility for granting or revoking parole, as provided by this section, see §
-47-7-5.
Condition of probation upon suspended sentence, see §§ 47-7-33 et seq.
Requirement that persons on parole or probation make payments to community service revolving fund, see § 47-7-49.
Authority for use of persons convicted of an offense for work on state highway projects, see § 65-1-8.

Ineligibility for parole of person whose death sentence has been changed to life imprisonment should death penalty be
declared unconstitutional, see § 99-19-107.

RESEARCH AND PRACTICE REFERENCES
59 Am Jur 2d, Pardon and Parole §§ 73 et seq.
22 Am Jur Trials 1, Prisoners' Rights Litigation,
1989 Mississippi Supreme Court Review: Statutory Interpretation. 59 Miss L J 876, Winter, 1989,

ANNOTATIONS

Propriety of conditioning probation or suspended sentence on defendant's refraining from political activity, protest, or
the like. 45 ALR3d 1022

State court's power to place defendant on probation without imposition of sentence. 56 ALR3d 932

Ability to pay as necessary consideration in conditioning probation or suspended sentence upon reparation or
restitution. 73 ALR3d 1240

Propriety of condition of probation which requires defendant convicted of crime of violence to make reparation to
injured victim. 79 ALR3d 976

Validity of requirement that, as condition of probation, indigent defendant reimburse defense costs. 79 ALR3d 1025

Propriety of conditioning probation upon defendant's posting of bond guaranteeing compliance with terms of
probation. 79 ALR3d 1068

Validity of requirement that, as condition of probation, defendant submit to warrantless searches. 79 ALR3d 1083

Validity of statutes prohibiting or restricting parole, probation, or suspension of sentence in cases of violent crimes.
100 ALR3d 431

Governmental tort liability for injuries caused by negligently released individual. 6 ALR4th 1155

Liability of governmental officer or entity for failure to warn or notify of release of potentially dangerous individual
from custody. 12 ALR4th 722

Sufficiency, under 18 USCS § 4206(b) or (c), of statement by United States Parole Commission of reasons for
denying parole. 58 ALR Fed 147

Information consideration by United States Parole Commission in making determinations relating to release on parole
under § 2 of Parole Commission and Reorganization Act (18 USCS §§ 420/ et seq.). 58 ALR Fed 911

CASE NOTES

Both an individual with two consecutive life sentences and an individual serving a life sentence and thirty years

consecutive must serve ten years on each sentence before they are eligible for parole. Lucas, June 22, 1992, A.G.Op.
#92-0443.
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defendant serve minimum of 10 years. Coleman v State (1986, Miss) 483 So 2d 680

A petitioner who enters a guilty plea to armed robbery pursuant o plea bargain agreement upon erroneous advice of
counsel that petitioner will be eligible for eamed good time and will be subject to release after serving 7 years of
sentence is not subjected to ex post facto law when Mississippi Department of Corrections changes administrative
policy to comply with §§ 47-5-139 and 47-7-3, causing petitioner to serve minimum of 10 years. Coleman v State
{1986, Miss) 483 So 2d 680 '

A defendant convicted of armed robbery after 1977 and sentenced to serve less than 10 years in the penitentiary, and
who was therefore not eligible for parole pursuant to § 47-7-3, was not subjected to enforcement of an ex post facto law
by a policy of the Department of Corrections administratively barring him from earning good time after I anuary, 1981,
although good time earned prior to that date was not taken away, notwithstanding the provisions of § 47-5-139(7), since
the statutory provisions regarding good time remained unchanged, and since administrative interpretation of a clearly
worded statute is not a "law" within the scope and contemplation of the ex post facto clauses of the federal and state
Constitutions. Tiller v State (1983, Miss) 440 So 2d 1001

An administrative correction of a prior misinterpretation of parole laws is not a change in the law 50 as to violate the
ex post facto clause of the United States or Mississippi Constitutions; even if the correction of a former mistaken
interpretation of parole law did reach the level of a change in law, administrative decisions with regard to parole law
eligibility are not "laws annexed to the crime when committed.” Taylor v Mississippi State Probation & Parole Board
(1978, Miss) 365 So 2d 621

5. Argument to, or consideration by, jury

It is no more proper for a jury to concern itself with the wisdom of the legislative determination, pursuant to §
47-7-3(1), that persons sentenced to life imprisonment may under certain circumstances become eligible for parole, than
it is for a jury to consider the legislature's determination that death in the gas chamber is an authorized punishment for
capital murder. Williams v State (1984, Miss) 445 So 24 798, cert den 469 US 1117, 83 L Ed 2d 795, 105 8 Ct 803

Prosecutor’s statement in closing argument at sentencing phase of capital trial to effect that if defendant was sentenced
to life imprisonment, he would be eligible for parole in 10 years, was accurate, thumbnail statement of Mississippi law,
in spite of fact that it was obviously not full explanation of state's system of parole, and court refused to conclude that
such remarks created unacceptable risk that jury would sentence defendant to death arbitrarily or capriciously. Gilliard
v Scroggy (1988, CAS Miss) 847 F2d 1141, cert den 488 US 1019, 102 L Ed 24 807, 109 § Ct 818, reh den 489 US

1061, 103 L Ed 2d 600, 109 S Ct 1332, cause remanded (Miss) 1992 Miss LEXIS 782, reh den (Miss) 1993 Miss LEXIS
105

6. Miscellaneous

A post-conviction relief petitioner was entitled to an evidentiary hearing on the voluntariness of his guilty plea where
the transcripts of the petitioner's change of plea hearing and sentencing hearing indicated that the assistant district
attorney, the defendant's attorney, and the trial judge were confused or misinformed as to § 47-7-3, under which the
defendant was pleading guilty, and consequently the defendant was not properly advised of the mandatory minimum
sentence he would have to serve before becoming eligible for parole. Washington v State (1993, Miss) 620 So 2d 966

A defendant who was convicted of armed robbery was entitled to an evidentiary hearing pursuant to §§ 99-39-13
through 99-39-23 on the issue of whether he was afforded ineffective assistance of counsel during the plea process,
where the defendant alleged that his attorney erroneously informed him that if he accepted the prosecution's plea
bargain offer of 15 years imprisonment he would be eligible for parole after serving 3 years and 9 months of his
sentence, and that he would not have accepted the prosecution's plea bargain offer had he known that he would be
ineligible for parole for 10 years pursuant to § 47-7-3(1)(d), which provides that a person convicted of robbery and
sentenced to more than 10 years imprisonment shall not be eligible for parole until after serving at least 10 years of the
sentence. Alexander v State (1992, Miss) 605 So 2d 1170 .

Where it appeared that the trial court, in sentencing a 16-year-old defendant convicted of armed robbery to a term of
14 years in state prison, had been under the misapprehension that § 97-3-79 and § 47-7-3, read together, mandated a
sentence of at least 10 years in the state penitentiary, absent a jury verdict of life imprisonment, the case would be
remanded to the court for a clarification of the sentencing since there was no way to ascertain whether the trial court had

Esx =H-2



Tt i oF Fart
j%i”éa ; u////j

And Parole €=54; Prisons €=15(1)

l

Attorney General's opinion was not bindi g on the
court, as to interpretation of parole eligibility statute.

McGhee v. Johnson, 2004, 2004 WL 557256. Courts
=220 -

MS ST § 47-7-3

1.5, %otftruction and application
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Common and ordinary meaning of phrase "first
offender” wheg used in statute that carved out from
entire inmate population those who as a category
would be most responsive to parole, was to describe
those incarcerated for their first and sole offense; later
convictions ended "first offender” status even if the
offenses occurred before the first conviction,
McClurg v. State, 2003, 2003 WL 21450627. Pardon
And Parole €=42.1

2. Validity

Statutory amendment that required that 85% of
sentence be served and that eliminated opportunities
for parole that had previously existed was an ex post
facto law as applied to defendant who was charged
with committing crime before effective date of statute
and whose charge was not to be disposed of until after
effective date. #%ﬁ;%% v. State, 1999, 751 So.2d
471, rehearing denied. Constin@ional Law €=203;

Sentencing And Punishment &==1 1)

Defendant convicted of kidnap, simple assault, sexual
assault, and rape failed to overcome presumption of
validity of statute forbidding parole for person
convicted of "sex crimes," by showing statute's
unconstitutional vagueness beyond a reasonable
doubt; it was hard to imagine that a person of
common intelligence would not kmow that a
conviction of sexual battery and rape constituted "sex
crimes,” and, in addition, sex offenses were defined in
separate statute. ¥, State (Miss. 1999) 735
S0.2d 186. Pardon And Parole 43

Statutory amendment that required that 85% of
sentence be served and that eliminated opportunities
for parole that had previously existed was an ex post
facto law as applied to defendants who had been
charged with crimes before effective date of stahule

and whose charges were not to be disposed of until
after effective date  Porlbett v Ahele MAfiee 10061

T 'operiod dor

persons convicted of armed robbery was not so

rnicl ineligiviin

AHL, gt

,dispfdportqug_te to crime .of “armed robbery as 1o

violate Eighth Affieridment. Logan v. State (Miss.
1995) 66T S0.20 T137. Sentencing And Punishment
€=1574; Robbery &=2

State parole board, rather than sentencing court, had
responsibility to determine eligibility for parole
during seven-year sentence for armed robbery, and,
thus, any portion of sentence prohibiting parole would
have no legal effect, would not be ex post facto
application of statute prohibiting parole for robbery
by display of deadly weapon, and, therefore, would
not justify resentencing of defendant, even if
defendant pleaded guilty to armed robbery in
exchange for seven-year sentence. Mitchell v. State
(Miss. 1990) 561 So.2d 1037. Pardon And Parole
©=54; Pardon And Parole &==55.1

Where administrative policy of the Department of
Corrections at time petitioner was sentenced was
contrary to statutory provisions Code 1972, §§ 47-5-
139(7), 47-7-3(d) insofar as it allowed good time to
persons convicted of armed robbery, and the
Department, in response to an opinion of the Attorney
General, changed the policy thereafier to deny good
time credit on armed robbery convictions, the
Department only acted to comply with statutes in
effect and did not subject petitioner to an ex post
facto law. Coleman v. State (Miss. 1986) 483 So.2d
680. Constitutional Law ‘€=203

Policy by which petitioner, convicted of armed
robbery after 1977 and sentenced to serve less than 10
years, was administratively barred from eaming good
time after January 5, 1981, although good time earned
prior to that date was not taken away, did not
constitute enforcement of an ex post facto law against
petitioner as fong as the statutory provisions regarding
good time had remained unchanged since 1977, well
prior fo petitioner's offense, and only the
administrative interpretation of those provisions had
changed, Tiller v. State (Miss. 1983) 440 So.2d 1001
- Constitutional Law €203

If prior law governing parole eligibility required that a
prisoner serve only statutory minimums, consecutive
terms notwithstanding, and that law was changed by
legislature 30 that statwiory minimem applied to each
consecutive sentence, such action would have resulted

Tov nee mer et Lt T, .
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considered for parale after serving one-third of "total
of such term or terms,” carried with it mandate that
terms, when imposed consecutively, should be added
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