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INTRODUCTION

After first trying to sidestep this Court’s review altogether by arguing that Defendants’
appeal is untimely - a meritless proposition because Defendants timely filed their notice of
appeal twenty-seven days after entry of the trial court’s final otder of dismissal - O’Quinn’s
basic assertion is that it is shielded from liability because the screening process it established
provided an objectively reasonable basis for it to believe that the thousands of unfounded claims
it filed had “some hope of success.” In so asserting, O’Quinn would have this Court ignore all
of the evidence (and the findings of the MDL Court) that these were not, in fact, ordinary
screenings, with independent doctors, examining a large population, and providing bona fide
diagnoses of potential claimants that they truly believed, and diagnosed, to have a disease.
Instead, it was a process that was gimmicked by O’Quinn to generate a large number of claims
from a small population as quickly as possible.

The record demonstrates that O’Quinn, without any scientific reason to believe thete
was any epiacmic of silicosis afoot in Mississippi, built, micromanaged, and even parlicipated tn a
diagnosing process that found incredible numbers of purported positive diagnoses in a small
populaton. Not one of O’Quinn’s plaintiffs was previously ot subsequently diagnosed with
silicosis by their own treating physician. O’Quinn selected the individuals to be screened,
recorded theit exposure histories, and then sent them to a screening company that received
payment only when the hired doctor rendered an acceptable positive diagnosis of silicosis. The
implausibility of these diagnoses is further highlighted by the fact that over half of these
supposed silicosis victims also supposedly suffered from asbestos-related disease: O’Quinn
putposely set up a process by which doctots were either (i) unaware that individuals had
previously been diagnosed with asbestosis because (O’Quinn, who took the plaintiffs’ histories,

putposely deptived the doctors of this information, or (i) complicit (in 2 most un-doctorly, un-
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diagnostic way) in O’Quinn’s deception by following O’Quinn’s explicit instructions to generate
separate, mutually-exclusive silicosis and asbestosis repotts that would be difficult for
Defendants and courts to detect.

O’Quinn did this while being fully aware, because of its involvement with asbestos
litigation, about the grave burden that mass filings impose on defendants and the courts. It well
knew the leverage to be gained by mass filings. Moteover, it did all this without any scientific
evidence or indication that there was in Mississippi or elsewhete (at the ptesent ot at any time in
history) the kind of massive epidemic of silicosis that O’Quinn claimed to have happened upon
by chance. To this date, there is #o scientific support fot any of this. Each and every claim has
been dropped. The notion that the lawyers who generated these cases bear no tesponsibility for
their actions would reduce the ethical obligations of Mississippi attorneys to a nullity.

Even a cursory review of the MDL Coutt’s findings demonstrates that O’Quinn’s
conduct was “without substantial justification, . . . was intetposed for delay or harassment, . . .
[and] unnecessarily expanded the proceedings.” Miss. Code Ann. § 11-55-5(1). O’Quinn deems
these findings to be mere “supposition” — apparently on the sole grounds that Judge Jack
ultimately determined that she lacked federal subject matter jurisdiction. (See James Braxton, et
al. and James McDuf, et al. Appellees’ Reply Brief (“Opp.”) at 2.) But O’Quinn’s emphasis on
the federal court’s lack of subject matter jurisdiction fundamentally misstates the issues before
this Court. Judge Jack’s findings are binding upon O’Quinn because Defendants’ motion for
sanctions relied, in the first instance, on principles of collateral estoppel, law of the case, and
judicial estoppel to bind (’Quinn to the MDL Coutt’s findings. (’Quinn was assuredly subject
to the MDL Coutt’s jurisdiction for the sanctions that court awarded, and all of that court’s

findings were made in a setting that gives rise to a binding effect in this Court.



However, even if the trial court had propetly declined to accept the MDL Coutt’s
findings, Defendants alternatively asked for (i) the opportunity to put evidence before the lower
court in a hearing similar to that which took place before the MDL Coutt, and/or (i) the
opportunity to discover and put forth additional evidence of O’Quinn’s misconduct. (BR 33-36;
MR 87-90.) The trial court erred in refusing Defendants to do so. This refusal could only have
been correct if (’Quinn had demonstrated that its conduct was so evidently beyond reproach
that there was simply no point in considering sanctions, notwithstanding the 2,040 utterly
metitless claims and the MDL Coutt’s findings about how those meritless claims came to be
filed.

ARGUMENT

Section I first addresses the timeliness of this appeal, followed by a brief discussion of
the applicable standard of review in Section I1. Section TIT then addresses the question whether
the trial court erred in simply declining to accept the findings of the MDL Court. Finally,
Section IV addresses whether O’Quinn’s conduct was so obviously appropriate as to justify the
trial coﬁrt’s summary rejection of Defendants’ request for an evidentiaty hearing and further

discovery on the issues.

I DEFENDANTS PROPERLY FILED THEIR NOTICE OF APPEAL
WITHIN THIRTY DAYS FROM ENTRY OF FINAL JUDGMENT

O’Quinn makes a half-hearted attempt to avoid appellate review altogether by claiming
that Defendants’ appeal is untimely. This atgument is meritless. 'The trial court enteted its
Otder dismissing this matter on August 17, 2006. (See BR 1973; MR 1342). Defendants filed
their Notice of Appeal on September 13, 2006, within the thirty-day period presctibed by the
Mississippi Rules of Appeliate Procedure. (See BR 1975-78; MR 1361-63). ()’Quinn’s

suggestion that the time for appeal was triggered on June 28, 2006 — the date the trial court
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entered its Order denying Defendants’ Motion for Sanctions — is unsupported by any authority,
contraty to settled law, and ignores the fact that such an order is neither a final judgment nor
subject to intetlocutory review.

This Coutt has jurisdiction to hear appeals from fina/ judgments entered in both circuit
and chancery coutt. See Miss. Code Ana. § 11-51-3; see alio Miss. R. Civ. P. 54 (defining a
judgment as “a final decree and any order from which an appeal lies.”). A judgment is final for
appeal “only when it settles all issues as to all parties.” Cotton v. Veterans Cab. Co., Ine., 344 So. 2d
730, 731 (Miss. 1977) (emphasis added); see alse Banks v. City Finance Co., 825 So. 2d 642, 647-48
(Miss. 2002) (treating appeal from order compelling arbitration as interlocutory and therefore,
not subject to Supreme Coutt review whete “the order of the trial court simply compelled
atbitration, but did not dismiss the claims ot end the litigation on the merits . . . ).

Here, on August 17, 20006, the trial court ordered that “the claims of all of the Plaintiffs
are dismissed without prejudice against cach and every Defendant,” thereby ending the litigation
and triggering the thirty-day period within which to appeal. (See BR 1973; MR 1342). Thus,
until that date, thete simply existed no final judgment from which Defendants could appeal.

Nor could Defendants have sought interlocutoty review of the order denying their
motion for sanctions. An otder denying a motion for sanctions is #o¢ subject to interlocutory
appeal and may on/y be appealed following entry of a final judgment. See, ¢.g., Empresas Omajed,
Inc. v. A.J. Bennagar-Zequiera, 213 F.3d 6, 9 (1st Cit. 2000) (holding bankruptcy court’s order
denying motion for Rule 11 sanctions was not subject to intetlocutory appeal; neither district
court not coutt of appeals had jurisdiction to consider the sanctions issue until final judgments
were entered in undetlying bankruptcy case); acord MeCright v. Santoki, 976 F.2d 568, 570 (9th
Cir. 1992); Haskell v. Washington Township, 891 F.2d 132, 133 (6th Cir. 1989) (cited in 5A Charles

Alan Wright & Atthur R. Miller, Federal Practice & Procedure § 1337.4 (3d ed. 2007) (“[A] denial of
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sanctions is appealable only after the entry of a final judgment on the merits in the action and is
not subject to interlocutoty review™)).

The trial court’s order denying the motion for sanctions was not a final order nor could it
have been reviewed on an intetlocutory basis. Defendants’ only avenue of appealing the denial
of their request for sanctions was to await entry of a final judgment, which occurred on August
17, 2006. Defendants filed their notice of within thirty days from that date and therefore, this
appeal is propetly before the Coutt.

I1. REVIEW BY THIS COURT IS DE NOVOBECAUSE, AMONG

OTHER THINGS, THE LOWER COURT ERRONEOUSLY

CONCLUDED THAT IT WAS NOT BOUND BY THE MDL COUR'T’S

FINDINGS

As discussed in Defendants’ Opening Brief, the lower court misperceived the correct
legal standards in reaching its decision and thus its decision is reviewed with heightened scrutiny.
See, ¢.g., Leaf River Forest Prods., Inc. v. Deakle, 661 So. 2d 188, 196 (Miss. 1996) (“Whete the trial
court mispetceived the correct legal standard, the error becomes one of law, thetefote the
defetence usually afforded the trial court’s decisions is not warranted.””). The lower court
erroneously concluded that it was not bound by the MDL Court’s findings.

Thus, the lower court committed a “clear error in judgment” by (i) failing to sanction
(’Quinn for filing lawsuits that were “without substantial justification,” “frivolous,” “groundless
in fact ot in law,” (i) concluding that it could not issue sanctions where Plaintiffs’ claims wete

voluntatily but belatedly dismissed; (iii) concluding that it could not sanction O’Quinn because

certain Texas authorities had not done so;! (iv) disregarding the MDL Court’s findings regarding

1 O’Quinn makes no attempt to rebut Defendants’ argument that the lower court committed

clear error by abdicating its responsibility to police ethical conduct in the Mississippi court system to
othets by finding that sanctions against O’Quinn were unwarranted because — as it erroneously

(continued. ..}



O’Quinn’s sanctionable conduct; and (v) wholly ignoring Defendants’ request for additional
discovery. (See Appellants’ Record Excerpts (“ARE”) Tab B; BR 1971-72; MR 1340-41) Al ace
errors of law. To the extent the Court did addtess any of these issues under the correct legal
standatd, it made cleatly erroneous findings and abused its discretion in how it resolved them.
III. BECAUSE THE MDL COURT’S FACTUAL FINDINGS ARE

BINDING UPON O’QUINN AS A MATTER OF LAW, DEFENDANTS
NEED NOT REPEAT THE EVIDENTIARY HEARINGS

As Defendants demonstrated in their Opening Brief, the MDL Coutt’s findings were, in
fact, binding here on ’Quinn because (1) O’Quinn is collaterally estopped from attacking those
findings because the findings were made on a full evidentiary record from which O’Quinn had
the opportunity but chose not to appeal, (2) the findings also were made in the context of the
federal court determining its own jurisdiction; (3) they were made in the very same cases that
have now been retutned to state court; and (4) as a matter of judicial estoppel, they are binding
because in persuading Judge Jack to retain the case and rule upon pre-trial matters, Plaintiffs’
counsel assuted the district coutt that if the case was ultimately remanded to state court, the
federal court’s rulings and findings would be binding in the state court.

A. The MDL Court Made Extensive Findings And Actually Sanctioned

0’Quinn, Who Had The Opportunity But Chose Not To Appeal
Those Findings, And Thus, They Are Binding Upon O’Quinn Here
O’Quinn admits that Judge Jack actually sanctioned O’Quinn for the Akxander case.

(Opp. at 19.) O’Quinn does not contest the fact it fully participated in the MDI, Court

proceedings that led to the sanctions, nor that Judge Jack had jurisdiction to levy the sanctions

(continued)

concluded - there had “been no charge, indictments, convictions, or sanctions by the appropriate
Texas authorities, ot the Texas Bar for fraud as a result of collusion by [0’Quinn] and the named
physician, Dr. Harron.” (See Opening Br. at 36-38.)



against it in Askxander. Notwithstanding these concessions, however, O’Quinn argues that it
would somehow unfair to apply res judicata/ collateral estoppel principles to the MDL Court’s
findings.2

O’Quinn is wrong, All of the MDL Coutt’s findings about O’Quinn, including its
finding of frivolous filings and rigged screenings, were made in support of sanctions against
O’Quinn — a matter over which the MDL Court concededly had (even under O’Quing’s theory)
jutisdiction. The MDL Court made broad fact-findings in suppott of sanctions but simply
limited its sanctions award to reflect that it only had jurisdiction over the Akxander case, filed in
that court. See I re Silica Prods. Iiab. Lifg,, No. 1553, 398 F. Supp. 2d 563, 676, n.180 (8.D. Tex.
2005) (heremafter, “In re Silica MDI.”). The MDL Coutt’s findings, made in suppott of the
liability determination, embraced the entitety of O’Quinn’s conduct with tespect to all of the
(’Quinn cases:

[T]t should have been apparent to O’Quinn in late-2003, as it was preparing to file

a case with 100 Plaintiffs, all Mississippi or Alabama residents, that it was

medically implausible for the Plaintiffs’ silicosis diagnoses to have been

accurate .. .. When considering the fact that O’ Quinn not only filed the 100-

Plaintiff A/exander case, but also was in the process of filing silicosis cases for

over 1,900 othet Plaintiffs (almost all of whom were Mississippi or Alabama

residents), then the implausibility should have been even more statkly

apparent. . .. At this point, medical implausibility had become a virtual

impossibility. '

Id. at 6742 Those findings ase directly relevant to the issues presented hete.

2 The docttine of res judicata requires the presence of four identities: “(1) identity of the subject
matter of the action, (2) identity of the cause of action, (3) identity of the parties to the cause of
action, and (4) identity of the quality ot character of a person against whom the claim is made.” Pro-
Chotce Miss. ». Fordice, 716 So. 2d 645, 665 (Miss. 1998); Dunaway v. W.H. Hopper & Associates, Inc., 422
So. 2d 749, 751 (Miss. 1982).

3 Likewise, the MDL Coutt found it relevant to its decision to sanction (’Quinn that over
half of O’Quinn’s 2,000 clients had previously been diagnosed with asbestosis. See In re Sthica MDL,

(continued...)



O’Quinn argues that “the MDL court did not find that O’Quinn had filed this suit
frivolously.” (Opp. at 2.) On the contraty, the MDL Coutt found exactly that: “Plaintiffs’
counsel such as O’Quinn filed scores of claims without a reliable basis for believing that their
clients had a compensable injury, thereby ‘multipl[ying] the proceedings . . . unreasonably and
vexatiously.” In re Sifica MDL, 398 F. Supp. 2d at 677 (citation omitted). Judge Jack made
findings with respect to the conduct of #/ plaintiffs’ counsel and in connection with all of the
cases pending in the MDL. See In r¢ Silica MDL, 398 F. Supp. 2d at 676, n.180 (“The conduct
that forms the basts of O’Quinn’s § 1927 liability is not confined to .4/exander or to O’'Quinn™).
She ultimately determined, however, that she did not have subject matter jurisdiction over any
fitm but O’Quinn, and even then for only one case. She, therefore, actually 1ssued sanctions
with the case filed in her court by O’Quinn, and focused many of her findings on O’Quinn.
Furthermore, under a “strict construction” of 28 U.S.C. § 1927, Judge Jack was constrained to
limit the finding of liability, and the amount of the sanctions to events in her court. But she
specifically noted that “[a]bsent strict construction, the Court likely would find that liability arose
with the filing of the Complaint.” I4,, at 676, n.181.

(¥Quinn also argues that Mississippi state courts have “no jurisdiction to sanction
alleged conduct that occutred in another court.”” (Opp. at 1.) But O’Quinn’s fraud, while
uncovered by the fedetal court, was found in cases otiginally filed hete in the Mississippi state
courts and later returned here. That some of O’Quinn’s actions in ““multiplfying] the proceedings

- . . unreasonably and vexatiously” took place in federal court does not alter the fact that

{(continued)

398 F. Supp. 2d at 674, n. 178 (“All told, over half of O’Quinn’s 2,000 MDL Plaintiffs previously
filed asbestosis claims™).



O’Quinn “unnecessarily expanded the proceedings by other improper conduct.” Jackson County
Seh. Bd. v. Osborn, 605 So. 2d 731, 735 (Miss. 1992). This Court can obviously issue sanctions
based on the frivolous filing in the coutts of this State — which gave se to all of the costs and
expenses of this case. Moreover, where the cases began here, and have been returned here, the
courts of this State can consider the conduct in these cases that took place while on detour to
the federal court. This is particulatly clear whete the federal court has declined to consider
sanctions for conduct occurting before it in deference to allowing the Mississippi courts (where
the cases began and were returned) to exercise jurisdiction over these cases. Indeed, the notion
that O’Quinn could escape sanctions because a portion of its misconduct occurred while the case
was in federal coutt turns justice on its head.

Finally, O’Quinn argues that “giving preclusive effect to the MDL coutt’s order would
improperly deny O’Quinn any opportunity to appeal the findings in that ordet.” (Opp. at 2.)
But O’Quinn had ample opporttunity to appeal Judge Jack’s findings within the federal system,
but instead made a calculated decision to not challenge them. Judge Jack unequivocally
determined that O’Quinn engaged in sanctionable conduct by multiplying the proceedings and
pursuing claims with reckless distegard for the absence of any reliable basis on which to
conclude that plaintiffs actually suffered from silicosis. She went on to impose monetaty
sanctions on (¥’Quinn pursuant to 28 U.S.C. § 1927, which permitted the court to order
plaintiffs’ counsel “to satisfy personally the excess costs, expenses, and attorneys’ fees
reasonably incurred because of such conduct.” 28 U.S.C. § 1927.

No batrier existed that would have precluded O’Quinn from pursuing an appeal of Judge
Jack’s sanction otder to the Fifth Circuit Court of Appeals. O’Quinn chose not to challenge

Judge Jack’s findings on appeal, and ultimately paid the entire amount of the sanctions. It



cannot now claim that its choice to forego an appeal somehow hinders this Court’s ability to
apply res judicata principles.
B. The MDL Court Made Its Findings As Part Of Its Jurisdictional
Analysis And Those Findings Are Therefore Entitled To Preclusive
Effect Under The Doctrines Of Res Judicata And Collateral
Estoppel
Even if the findings were not made in connection with the award of sanctions against
O'Quinn itself, O’Quinn would be bound in any event by virtue of the fact that the findings
were made by a court seeking to determine its own jurisdiction. In asserting that “the MDI.
court had no jurisdiction over this case, so its order and findings ate void and have preclusive
effect” (Opp. at 2), O’Quinn wholly ignores this fact. See Opening Br. at 39-41. Tt is, perhaps,
unsurprising that ’Quinn chooses to ignote this established exception to the general rule that
orders and findings issued by a court with no jurisdiction are void in light of the MDL Coutt’s
own statements that “the Court conducted these heatings prior to deciding the issue of subject-
matter jurisdiction . . . because they were potentially relevant to the issue of the Court’s subject-
matter jurisdiction” (Iz re Sikica MDL, 398 F. Supp. 2d at 597-98) and “it beats repeating that the
Court conducted these hearings prior to deciding the issue of subject-matter jurisdiction . . .
[because] the hearings wete potentially relevant to the issue of the Court’s subject-matter
jutisdiction” (7. at 587). A federal court’s statement that its findings were advanced in
connection with its jurisdictional analysis is itself binding.
The findings were part of the jurisdictional inquiry here because the bona fides of the
claims was part of the jurisdictional determination. Plaintiffs had tendered thousands of claims
against hundreds of defendants ¢n masse, some of which were alleged to be so meritless that they

could be ignored for diversity jurisdiction purposes. The fundamental defects in the tendered

claims emerged in the course of the limited discovery that the MDI. Court had been requested
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to allow. Itis well-settled that a court’s findings made in connection with a jurisdictional
determination are entitled to preclusive effect. See, ¢. 8., Ins. Corp. of Ireland, Ltd. v. Compagnie des
Bauscites de Guinge, 446 U.S. 694, 702 0.9 (1982); United States v. United Mine Workers of Amer., 330
U.S. 258, 292 0.57 (1947); Stoll v. Gottlieb, 305 U.S. 165, 172 (1938). O’Quinn cites no anthority to
the contrary. Neither of the cases cited by O’Quinn on void orders involved orders or findings
rendered in connection with jurisdicdonal analyses. See Donald v. Reeves Tranp. Co. 538 So. 2d
1191 (Miss. 1989); In re Guardianship of Z.J., 804 So. 2d 1009 (Miss. 2002).

C. The MDL Court’s Findings Are Binding Under The Law Of The

Case Doctrine Because It Rendered Its Findings In These Same
Cases Before Remand

O’Quinn ignores the fact that Judge Jack’s findings were rendered in this very case, albeit
before remand back to the Mississippi courts. The rulings of a state coutt, before remowval to
federal coutt, are given presumptive effect in the federal coutt, after removal. Similarly, the
rulings of the federal court remain presumptively effective in state court after remand back to
the state court. (See ARE Tab C; BR 311-12; MR 352-53 (MDL Court’s rulings “would be
applicable to the cases, even if they are ultimately remanded to state court . . . [precisely because
these cases] even after temand back to state court, are stll the same cases, with the same parties
and the same pre-trial rulings controlling them”) (internal citations omitted).) Those findings
may not be perpetually binding; after all, a later judge that takes over a case from a prior judge,
may, for good cause, overtule the prior judge’s determinations. But at a minimurm, the rulings
ate presumptively honored in subsequent proceedings in the same case. Se¢ E/ Chico Rests., Inc. ».
Transp. Ins. Co., 509 S.E.2d 681, 683 (Ga. Ct. App. 1998) (orders of federal court remain valid in
cases remanded back to state court). The trial judge here did ros explain why he believed those

tulings and findings could simply be ignored. Neither does O’Quinn.
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D. The MDL Court’s Findings Are Binding As A Matter of Judicial
Estoppel

Even if Judge Jack’s findings wete not binding upon O’Quinn as a matter of collateral
estoppel and law of the case, they ate binding upon O’Quinn hete because of O’ Quinn’s
assurances to the MDL Court that plaintiffs would be bound by its findings even if the
case were returned to the state court for lack of federal jurisdiction. O’Quinn argues that
in order for it to be bound the statements it made to the MDL Court “the argument that was
forwarded and then retracted from [must be] the basis of the court’s decision.” (Opp. at 20.)
But the issue is reliance, not “basis.” The fact remains that the case would not have been before
the federal court if O’Quinn and cohorts had not assured the MDI., Court that its rulings would
continue to control if the cases went back to the state court. (If both sides had agreed that the
remand issue had to be decided immediately, it is difficult to imagine how the court would have
retained the case to consider the issues and enter the rulings it did.)

Judictal estoppel is an equitable principle designed to preclude parties from benefiting
from a position taken in one court and then flip-flopping when befote another court. As the

this Court has explained:

Judicial estoppel precludes a party from asserting a position, benefitting [sic] from
that position, and then, when it becomes mote convenient or profitable,
retreating from that position later in the liigation. . . . Because of judicial
estoppel, a patty cannot assume a position at one stage of a proceeding and then
take a contrary stand later in the same litigation.

Richardson v. Cornes, 903 So. 2d 51, 56 (Miss. 2005) (quoting Dackins v. Allred, 849 So. 2d 151, 155

(Miss. 2003)).
Here, O’Quinn asserted the position that discovery should go forth in the MDL Coutt
notwithstanding Defendants’ request that the MDL Coust should proceed to resolve the

question of jutisdiction before allowing wholesale discovety to begin. Plaintiffs urged the MDL
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Court to keep the case long enough to accomplish the putposes of the MDL. (Sze ARE Tab C;
BR 309-11; MR 350-52.) Plaintiffs assured the MDL Court that if she allowed discovety to
proceed, and issued orders ad interim, it would not be for naught, even if the court subsequently
determined that it lacked jurisdiction and had to remand: All such findings would be binding on
the parties in the state courts. (See ARE Tab C; BR 311-12; MR 352-53)

Judge Jack sided with Plaintiffs and postponed consideration of the jusisdictional issue
for over a year while she presided over disclosures and extensive discovery. Having participated
in that discovery, Defendants used what they had found in connection with later arguments
regarding subject matter jurisdiction. But this does not alter the fact that such discovery would
not have taken place, but for Plaintiffs’ assurances that the proceedings in the MDL Court would
not be for naught 2nd that all rulings and findings would be binding upon the parties after
remand. Although O’Quinn might now argue that it did not “benefit” from its position based
upon the outcome of the courts’ hearings, it does not alter the fact that O’Quinn took the
position so that it could conduct wholesale discovery on the Defendants and it benefited by
being able to undertake that discovery.

Notwithstanding that a jurisdictional issue had been raised and Defendants sought to
have it resolved, O’Quinn “successfully, unequivocally, and repeatedly” assuted Judge Jack that
she had the authority to continue to effectuate the MDL discovety process, rule upon a range of
matters before addressing jurisdiction, and that even if the cases were remanded, all parties
would be bound by those rulings. (Se¢ ARE Tab C; BR 311-12; MR 352-53)) In doing so,
O’Quinn cannot now atgue to this Court that Judge Jack’s findings have no effect hete simply
because they do not like how the findings turned out.

O’Quinn also responds to the application of judicial estoppel by repeating the entitely

inapposite rejoinder that federal subject matter jurisdiction cannot be created by estoppel. (See
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Opp. at 20 (“the argument fails due to the partics [sic] inability to confer subject mattet
jutisdiction on the court”) and cases cited therein.) That is all well and good, but it is irrclevant,
No one is suggesting that O’Quinn’s statements to the MDL Court vested it with subject matter
jurisdiction. Judicial estoppel applies against a patty for equitable reasons. It serves to ensure
that party is not inequitably permitted to take inconsistent positions. It does not depend on
whether the coutt fo whom the statement is made had jurisdiction. Rather, the focus is on the
inappropriate conduct of the party attempting to take inconsistent positions. Here, the coutts of
Mississippi do have jurisdiction and thus possess the power to ensute that (’Quinn remains
bound by its own prior statements to the federal coutt.

The assurances that O’Quinn, quite cortectly, gave to the MDL Court, in otder to
persuade that coutt to retain jurisdiction and allow discovery to proceed, was that its findings
would be binding in the state coutts ezen if the MDL coutt ultimately remanded the cases back to
those courts for lack of jurisdiction. Itis in no position to repudiate those assurances now.

IV.  BASED ON THE MDL COURT’S OPINION, THE LOWER COURT -
AT A MINIMUM - SHOULD HAVE ORDERED FURTHER
DISCOVERY AND ALLOWED A FULL EVIDENTIARY HEARING

The MDL Court’s findings concerning O’Quinn’s conduct are binding and warrant
imposition of sanctions; the lower coutt erred in declining to accept those findings.

However, even if the lower court could properly reject those findings, they nonetheless
desctibe a prima facie basis for inquiry. At a minimum, the lower coutt should have allowed
Defendants to put on the undetlying evidence and assess the evidence for itself. The lower
coutt tefused to do so. (’Quinn suggests that this refusal was fully justified because its conduct
was obviously beyond reproach because (i) in filing these cases, it “had some hope of success,”

(1) it followed utilized mass screenings, (iii) it is not expected to have epidemiological expertise,
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and (iv) neither Defendants nor Judge Jack have proven that any particular plaintiff does not
have silicosis. None of these atguments carries the day.

A O’Quinn’s “Hope Of Success” Here Could Only Have Been Based

On The Notion That It Could Pressure Settlements; There Was No
Basis Upon Which To Believe Any Of These 2,000 Claims Was
Meritorious

O’Quina suggests that it bears no responsibility for the way it generated these claims
because it was fooled — by the very screening process 7t had designed — into believing the claims
might have merit. But as demonstrated in our opening brief, this process was incapable of
generating bona fide claims. As the MDL Coutt observed, by filing claims ez masse, O’Quinn
might well have believed that it could fotce settlements upon the Defendants. But that is not
the type of “hope of success” that the Accountability Act requires. See Miss. Code Ann. § 11-
55-5(1). The Accountability Act contemplates that the claims brought to court will have
colorable factual and legal merit.

(¥’Quinn cites cases holding that an attotney need not be sure he or she will win; if suit is
filed with a “hope of success,” it is acceptable. Of course, even O’Quinn would agree that it is
not enough that one individual (of the 2,000} have silicosis and thus an arguable hope of
success. To avoid sanctions, each claimant must show that he ot she had some hope of success
against all defendants, See Deakl, 661 So. 2d at 197 (sanctions warranted because suit was filed
frivolously as to some defendants, even though it had a hope of success as to others).

The cases cited by O’Quinn are easily distinguished on their basic facts. For exarﬁplc,
Bean v. Broussard, 587 So. 2d 908, 913 (Miss. 1991) relied upon by O’Quinn, was based on the

principle that because Miss. R. Civ. P. 11 does not impose an independent duty of inquiry upon

an attorney signing pleadings, one attorney’s failure to independently verify statements about the
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merits of a case that he had been told about by another attorney was not grounds for imposing
Rule 11 sanctions. Thus, a lawyer can ordinarily accept a plausible story told to him.4

In Bean, a plaintiff in a wrongful death suit mistepresented to her Louisiana attorney that
she had informed the defendants, an emergency room doctor and nutse, of her child’s penicillin
allergy. Bean, who was licensed in Mississippi, was subsequently associated following a
telephone convetsation during which Louisiana counsel told him that he had “informally
conferred with a physician” who examined the hospital records and determined the defendants
were negligent. At the time of filing suit, Bean also possessed documentation supporting the
contention, namely the child’s immunization record evidencing her penicillin allergy and the
child’s death certificate. Id. at 912. Plaintiff's mistepresentation was revealed during her
deposition and defendants successfully moved for summary judgment. Id. at 910-11. The trial
coutt then granted the defense motion for imposition of Rule 11 sanctions. I4 at 911. Bean
appealed to this Court which reversed, finding that Bean’s belief, at the time of filing, that the
case had merit was not unreasonable. The Court explained, “[t/his much is certain, at the time
the complaint was filed, Bean knew that the child had been seen by Dr. Broussard, discharged

and within four hours of discharge, the infant died. There was no adequate explanation for

4 O’Quinn hypothesizes that the “distinction” between Federal Rule of Civil Procedure 11,
which “requires a reasonable and continuing inquiry” from the plaintiff’s attorney, and the
Mississippi Rule of Civil Procedure 11, which “does not,” further supports the trial court’s decision
not to rely on Judge Jack’s findings. (Opp. at 18-19.) This argument is wholly unavailing. Contrary
to O’Quinn’s reading of the MDL Court’s opinion that “Judge Jack, using the Federal Rule 11 and
its progeny, determined that sanctions wete appropriate” (74) against O’Quinn in_Abkexander, Judge
Jack imposed sanctions pursuant to 28 U.S.C. § 1927, which is comparable in its requitements to the
Mississippi Litigation Accountability Act. Compare 28 U.S.C. § 1927 (applying to “unreasonable” or
“vexatious” conduct) with Miss. Code Ann. § 11-55-5, ¢ seq. (applying to conduct that is found to be
“frivolous, groundless in fact or in law, or vexatious™).
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death in the record. Under these circumstance, the possibility of negligence is sttong,” I, at
913 n.5.

Unlike in Bean, this is simply not a case of reasonable reliance upon a reasonable story.
Here, O’Quinn itself generated the “story” from top to bottom, without any scientific support
anywhere — whether from a medical joutnal, a news report, a doctor who examined a patient in
the ordinary course, or another lawyer that presumably investigated the facts. O’Quinn sought
out and found claimants. It designed the process and paid for silicosis diagnoses. Moreover, in
Bean, the Court found that: “At the time of filing, [the attorney] believed that the case had metit
based on the information that he had. Objectively viewed, that belief was not unreasonable.”
Id. At the time of filing here, there was no objective support for the proposition that one might
simply stumble upon over 2,000 plaintiffs with silicosis. And the process that O’Quinn set up
did not conform to medical standards, but rather met only (’Quinn’s needs. Lastly, there is no
basis to suggest cach plaintiff could have had a claim against each of the 73 defendants each
sued.

O’Quinn also cites this Court’s holdings in Scruggs 0. Saterfield, 693 So. 2d 924, 927 (Miss.
1997), Stevens v. Lake, 615 So. 2d 1177, 1185 (Miss. 1993), and Sr}zit/] 2. Malbuf, 597 So. 2d 1299,
1304 (Miss. 1992), noting that the “chance of success” standard was met there. In those cases,
this Court held that a case bears some chance of success if (i) a plaintiff is bringing a matter of
first impression before the court (Seruggs); (ii) makes a good faith argument for tolling a statute
of limitations that otherwise has run (Stevens); or (iif) presents an argument for reversal of
precedent (Malnf). A party should always be allowed to bring a case based upon a plausible
atgument for a change or extension of the law. But this case involves no such argument. This
case involves a mass tort filing of thousands of cases that had no medical suppott for them and

for which no reasonable assessment of medical merit was made. O’Quinn may well have
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believed that simply by putting up such a universe of claimants it could “succeed” in obtaining
settlements. But that is not the type of success the law contemplates.
B. O’Quinn Designed A Screening Process That Not Only Did Not

Comport With Accepted Medical Practice But Was Designed
Specifically Not To

O’Quinn asserts that although “mass screening procedures may not be perfect . . . [the
procedures used here are established mechanisms and used in the mass tort context for years. . .
> (Opp. at 7-8.) But as discussed throughout this briefing, this is not a case where Defendants
are asking this Coutt to “decide how plaintiffs in mass tott cases may be most reliably
diagnosed” as O’Quinn suggests. (Id. at 7.) For the vast majority of these plaintiffs, O’Quinn
devised a system where those plaintiffs were not diagnosed at all. See In re Silica MDL, 398 F.
Supp. 2d. at 581. Although medical screenings may setrve a putpose, as recognized by the MDL
Court where there is “rigorous medical oversight” (id. at 599), this Coutt is not being asked to
weigh in on the validity of those screenings.

Both the MDL Coutt’s opinion and Defendants’ Opening Brief detail just how far
O’Quinn’s screening process strayed from being “accepted medical practice” and thus we do not
repeat that discussion here. Suffice it to say, the MDL Court struck the “diagnoses” of
O’Quinn’s screening doctors on the grounds that they did not compott with medically-accepted
standards. Indeed, the MDL Court found “it is appatent that truth and justice had very little to
do with these diagnoses — otherwise mote effort would have been devoted to ensuring they were
accurate. Instead, these diagnoses were driven by neither health nor justice: they were
manufactured for money.” See In re Silica MDL, 398 F. Supp. 2d at 635 (emphasis added).

Beyond the fact that Judge Jack struck all of the silicosts diagnose for failing to comport
with medical standards, O’Quinn fails to offer any explanation for how its “nationally accepted

method [of mass screening]” (Opp. at 25) managed to produce simultaneous diagnoses of
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silicosis and asbestosis — two diseases which medicine and science say is virtually impossible for
one individual to contract. As discussed at length in Defendants’ Opening Brief, several experts
testified before the MDL Court that the number of silica claimants in the federal MDL who also
had an asbestos-related claim was “stunning and not scientifically plausible.” Ir re Sitica MDL,
398 F. Supp. 2d at 629 (quoting Dr. John Parker, former administrator of NIOSH’s B-reader
progtam). The MDL Court found that

many pulmonologists, pathologists and B-teaders go their entire careers without

encountering a single patient with both silicosis and asbestosis. . . . Stated

differently, a golfer is more likely to hit a hole-in-one than an occupational

medicine specialist is to find a single case of both silicosis and asbestosis. N&M
patked a van in some parking lots and found over 4,000 such cases.

Id. at 603.

O’Quinn asserts that Defendants “fail to introduce a single iota of evidence to support
this claim.” (Opp. at 25.) On the contrary, Defendants introduced the MDL Court’s opinion
which documented this phenomenon in detail. Moreover, Defendants offered further prima facie
evidence — in the form of O’Quinn’s own Congressional testimony among other things — to
support its request for additional discovery into O’Quinn’s abuses of the legal system.

This combined evidence demonstrates that O’Quinn’s screening process was designed to
be medically #nacceptable from the start; ze. it would never produce valid silicosis diagnoses.
Specifically, O’Quinn built a system designed to produce ony silicosis reports in the first
instance. To that end, O’Quinn, who took the individuals’ work histoties instead of a doctor,
left standing instructions for the screening company to ensure that a silicosis diagnosis contained
no reference to asbestos or other disease. In the event that a history taken by O’Quinn
implicated both silica and asbestos exposure, O’Quinn charged the screening company and hired

doctot to issue two separate and mutually exclusive repotts, and send the silicosis repott to
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(’Quinn and the asbestosis tepott to an affiliated firm — the Foster Law Firm (f/k/a Foster &
Harssema). See In re Silica MDL, 398 F. Supp. 2d at 603, n.66.

C. 0O’Quinn Cannot Claim That It Is Entitled To Rely On The Medical
“Experts” That They Supplanted

O’Quinn professes that it is guilty only of not “challengfing] the opinions of their
expertts.” (Opp. at 18.) It further assets that “Mississippi law does not require lawyers to
become doctors or statistical expetts when determining whether an individual has a potential
claim.” (/4. at 25.) But in making this argument, O’Quinn attempts to have its cake and eat it
too. (’Quinn does not contest that it played a substantial role in the diagnosing process.
Indeed, O’Quinn trumpets its extensive involvement as a sign of how reasonable its actions
were prior to the filing of these cases. Among other things, O’Quinn “established” the
screening critetia and required N&M and the screening doctors to strictly comport with its
criteria in making their diagnoses. (Opp. at 11-13.) Moreover, O’Quinn actively participated in
the diagnostic process by, among other things, “provid[ing] the inadequate occupational and
exposure histories underlying the purported diagnoses.” In re Silica MDL, 398 F. Supp. 2d at
675-76.

Notwithstanding that it designed and participated in the diagnosing process, O’Quinn
claims that, as 2 group of lawyers, it cannot be held to the same standards as doctors. But even
lawyers would know (1) that when one pays only for an affirmative finding of silicosis, that is
likely to provide incentives to genetate such findings; (2) that persons who had recently had their
x-rays examined by a doctor who failed to notice (and bring to the patient’s attention) any
finding of silicosis, may not (in fact) have silicosis; (3) that they were finding extraordinary
numbers of silicosis cases in a small population; and (4) that there wete absolutely no repotts of

any silicosis epidemic or concentration in Mississippi (or elsewhere).
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O’Quinn cannot suggest, on the one hand, that it acted reasonably in setting criteria that
“reflected accepted medical practice” but then claim, on the other, that it was eptdemiologically
naive and did not understand that the results of the diagnostic process it established were
beyond the pale of medical plausibility. Moreover, O’Quinn separated the asbestosis diagnoses
and silicosis diagnoses that it was simultaneously procuring for many of these claimants precisely
because the dual diagnoses were facially implausible. If O’Quinn was astute enough to educate
itself to design a process for silicosis diagnosis and take over a role in that process typically filled
by the medical profession, then it must be also charged with the requisite medical knowledge of
how rare silicosis is — and how much rarer it is to find an individual with both silicosis and
asbestos-related disease. As Judge Jack determined when she sanctioned O’Quinn for the very
same conduct:

Once O’Quinn donned a lab coat aid injected itself into the diagnostic process, it

is reasonable to charge them with knowledge both of what is required for a

medically-acceptable diagnosis, and of how far their diagnoses strayed from that
standard.

Id

O’Quinn could not have failed to know what it was doing — unless it had its head
purposcly submerged deeply in the sand. Either way, O’Quinn’s efforts do not comply with the
ethical standards expected of members of the legal profession.

D.  O’Quinn Bore The Burden Of Establishing The Diagnoses
(’Quinn’s defense that Defendants cannot identify which of these plaintiffs does not

have these discases is no defense at all. Contrary to O’Quinn’s repeated assertions that
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Defendants have never shown that any of the 2,000+ plaintiffs actually do not have silicosis,’ in
Mississippi, the burden for ensuring that all of the claims were filed with some prospect of
success lay squarely on O’Quinn. See id.; Harold’s Auto Parts, Inc. ». Mangtalards, 889 So. 2d 493,
494 (Miss. 2004) (“Absent exigent citcumstances, plaintiffs’ counsel should not file a complaint
untjl sufficient information is obtained, and plaintiffs’ counsel believes in good faith that each
plaintff has an appropriate cause of action to assert against a defendant in the jusisdiction whege
the complaint is to be filed” (emphasis in original)). Mississippi law prohibits “simply dragging a
defendant into court to defend a claim, prior to acquiring having {sic] knowledge, information,
ot belief that there is a good ground to support that claim.” See Eatman v. City of Moss Poinz, 809
So. 2d 591, 595 (Miss. 2000).

Thus, it is not Defendants’ burden to disprove that any one individual had silicosis, and
certainly not a burden Defendants could meet without discovery. It is the converse fact that has
significance: There is simply no basis upon which O’Quinn could assert that any of these
plaintiffs did, in fact, have silicosis. None (or virtually none) of the claims was the product of a

patient that went to his or her treating physician complaining of some symptom or for

’ O’Quinn assetts that “neither Defendants nor Judge Jack identified a single Plaintiff in this
action that does not suffer from silicosis, nor did Defendants or Judge Jack identify a single plaintiff
whom O’Quinn had no reasonable basis to believe to be suffering from silicosis when it filed this
suit.” (Opp. at 9. ) (See also Opp. at 10 (“Judge Jack did not identify a single Plintiff whose
occupation exposure is incorrect, incomplete, of fails to satisfy the level of exposure or latency
necessary to support a diagnosis of silicosis. The exposure histoty and latency elements are thus
satisfied, and O’Quinn did not file a “frivolous lawsuit by relying on those histoties™).) (’Quinn
says this despite the fact that Judge Jack found the entite screening process employed by O’Quinn
was 110t just “inadequate,” but designed to manufactute silicosis diagnoses for dollars. See I re Silica
MDL, 398 F. Supp. 2d at 635.
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evaluation.® None of them had a bona fide diagnosis from any doctor, even as patt of a screening,
And the general process used by O’Quinn for generating these claims was incapable of
producing any credible diagnoses. T'o the contrary, the sheer number of claims — and the
number of dual diagnoses — belies the ctedibility of the process. Perhaps more to the point,
O’Quinn has summarily dropped each and every claim: That is presumably not something
O’'Quinn would have done if any of them had actually involved — even by mere coincidence — an
actual case of silicosis.

It is ’Quinn’s obligation to have proper diagnoses of silicosis in hand before it files suit.
It is not up to the Defendants or the MDL Court to sift through thousands of manufactured

diagnoses to determine whether any of the plaintiffs happens to actually suffer from silicosis.

CONCLUSION

For the teasons set forth above and in its Opening Brief, Defendants respectfully request
that this Court reverse the lower court and direct it to order an award of sanctions against
(’Quinn, or in the altetnative, to remand this matter back to the lower court and direct it to

permit further discovery and fact-finding.

6 The MDL statistics revealed only 12 diagnosing doctors and approximately 8,000 treating

physicians. The categories had no ovetlap. As noted by the MDL Coust:

In total, the more than 9,000 Plaintiffs who submitted Fact Sheets listed the names
of approximately 8,000 different doctors. And yet, when it came to isolating the
doctors who diagnosed Plaintiffs with silicosis, the same handful of names kept
repeating. All told, the over 9,000 Plaintiffs who submitted Fact Sheets were
diagnosed with silicosis by only 12 doctors. In virtually every case, these doctors
were not the Plaintiffs’ treating physicians, did not wotk in the same city ot even
state as the Plaintiffs, and did not otherwise have any obvious connection to the
Plaintiffs. Rather than being connected to the Plaintiffs, these doctors instead wete
affiliated with a handful of law firms and mobile x-ray screening companies.

In re Sitiea MDL, 398 F. Supp. 2d at 580; see also 7d. at 620 (“nine physicians issued 99 percent of the
diagnoses submitted in this MD1.”) ‘
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