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STATEMENT OF ISSUES 

I. THE TRIAL COURT ERRED IN DETERMINING HAROLD C. GORDON, 
JR., THE PLAINTIFF, ONLY OWNED AN UNDIVIDED ONE-EIGHTH 
(1/8TH) INTEREST IN THE REAL PROPERTY RATHER THAN AN 
UNDIVIDED TWO-NINTHS (2/9THS) INTEREST 

11. THE TRIAL COURT ERRED IN AUTHORIZING THE REIMBURSEMENT 
OF TAXES TO MAGGIE MCGEE IN THE SUM OF FIVE THOUSAND 
FIVE HUNDRED SIXTY-TWO AND 43/100 DOLLARS ($5,562.43) 



STATEMENT OF THE CASE 

On July 12, 2002, Harold C. Gordon, Jr., filed a 

Petition For Determination Of Heirship And For Partition Of 

Real Property in the Chancery Court of Oktibbeha County, 

Mississippi. (R-1) 

On February 11, 2003, Maggie McGee, Katie Young and 

Patrick Bibbs filed an Answer. (R-28) 

A trial of this matter was held in the Chancery Court 

of Oktibbeha County, Mississippi, on June 21, 2004. 

The Chancery Court of Oktibbeha County, Mississippi, on 

August 4, 2004, found that Harold C. Gordon, Jr., owned an 

undivided one-eighth (I/$'") interest in the real property 

and that it should be partited in kind. (R-31) 

On April 21, 2006, the Chancery Court of Oktibbeha 

County, Mississippi, entered a Decree Determining Heirship 

And Partitioning Real Property setting forth that Harold C. 

Gordon, Jr., owned an undivided one-eighth (1/8~~) interest 

in the real property and that the subject property was 

incapable of an equitable division in kind. The Court 

ordered a sale of all merchantable timber in the first 

instance and a partition of the real property in kind once 

the timber is sold, which would better promote the interest 

of all parties. (R-35) 

A trial was held in the Chancery Court of Oktibbeha 

County, Mississippi, on June 21, 2006, (the trial was 

actually held at the Clay County Courthouse, West Point, 
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Mississippi) on a Motion To Approve Special Commissioner's 

Sale Of Timber, Payment Of Fees And Expenses And 

Disbursement Of Proceeds. 

On July 12, 2006, the Chancery Court of Oktibbeha 

County, Mississippi, entered an Amended Decree Confirming 

Special Commissioner's Sale Of Timber. (R-53) 

On August 7, 2006, Harold C. Gordon, Jr., filed his 

Notice Of Appeal to the Supreme Court of the State of 

Mississippi. (R-58) 



STATEMENT OF THE FACTS 

On December 2, 1933, Ed Bibbs obtained ownership of the 

entire interest in the real property described as: 

The East % of the Northeast 3 of Section 25, 
Township 17 North, Range 14 East, Oktibbeha 
County, Mississippi. 

which is the subject of the Partition action. (R-33) On 

March 25, 1950, seven of the nine heirs at law of Ed Bibbs 

quitclaimed their interest to Minnie Bibbs, one of the other 

heirs at law of Ed Bibbs. (R-33) (R-36) 

Ed Bibbs had nine (9) heirs, which consisted of his 

widow and eight (8) children. (R-31) (R-36) Therefore, 

upon the death of Ed Bibbs, his real property passed to his 

heirs in equal shares. Each heir owned an undivided one- 

ninth (l/gth) interest prior to the conveyance to Minnie 

Bibbs. Subsequent to the conveyance to Minnie Bibbs, Minnie 

Bibbs owned an undivided eight-ninths (8/9ths) interest, and 

Ezell Bibbs owned an undivided one-ninth (l/gth) interest in 

the real property. 

On July 11, 1974, Minnie Bibbs quitclaimed unto Patrick 

Henry Bibbs, Scott Bibbs, Eddie James Bibbs, Katie Dell 

Bibbs Young, Annie Bell Bibbs Smith, Maggie T. Bibbs McGee, 

Rosie Dell Bibbs Harris and Ezell Bibbs 

"my eight children, all of my right, title and 
interest in and to the following described land 
and property as tenants in common with equal 
parts" 



the real property subject to the partition suit. Minnie 

Bibbs reserved a life estate in the property. ( R - 3 3  & 3 7 )  

On March 9 ,  1 9 9 8 ,  Ezil Bibbs, Jr., conveyed all of his 

undivided interest in the real property to Harold C. Gordon, 

Jr. ( R - 3 3 )  Ezil Bibbs, Jr., constituted the sole and only 

heir at law of Ezell Bibbs. (R-32)  

A trial of this matter was held in the Chancery Court 

of Oktibbeha County, Mississippi, on June 2 1 ,  2 0 0 4 .  (R-32)  

The Court ruled that Harold C. Gordon, Jr., only owned an 

undivided one-eighth (1/e th)  interest in the real property. 

(R-34  & 3 9 )  The Court found that Ezell Bibbs only acquired 

a one-seventy-second interest in the deed from Minnie Bibbs 

to Ezell Bibbs and his siblings. ( R - 3 3 )  

The Court appointed Lynn Prine as Special Commissioner 

to make a sale of all merchantable timber. ( R - 4 3 )  

A trial was held in the Chancery Court of Oktibbeha 

County, Mississippi, on June 2 1 ,  2 0 0 6 ,  on a Motion To 

Approve Special Commissioner's Sale Of Timber, Payment Of 

Fees And Expenses And Disbursement Of Proceeds. 

On July 1 2 ,  2 0 0 6 ,  the Court confirmed the Special 

Commissioner's Sale Of Timber, (R-54)  authorized certain 

amounts to be paid including $ 5 , 5 6 2 . 4 3  to Maggie McGee for 

reimbursement of taxes, ( R - 5 5 )  and distributed the balance 

of the proceeds to the owners including Harold C. Gordon, 

Jr . , an undivided one-eighth ( 1 / e t h )  interest. ( R - 5 6 )  

This Judgment is being appealed to the Supreme Court of 

the State of Mississippi. 



SUMMARY OF THE AGRUMENT 

There are actually two (2) issues before the Court 

The first is a determination of the ownership of Harold C. 

Gordon, Jr., in the real property subject to the partition 

action. 

On December 4, 1928, Ed Bibbs and Scott Logan acquired 

the property which is subject to this suit. On December 2, 

1933, Scott Logan conveyed his interest in the property to 

Ed Bibbs. Ed Bibbs died leaving a widow and eight (8) 

children. (R-33) Upon the death of Ed Bibbs, each of his 

heirs owned an undivided one-ninth (l/gth) interest in the 

real property. 

On March 25, 1950, seven (7) of Ed Bibbs' children 

quitclaimed their interest to the real property to their 

mother, also an heir. (R-17 & 33) The quitclaim deed 

stated that the grantors and grantee constitute all the 

heirs of Ed Bibbs with the exception of Ezelle Bibbs. (R-  

17) Upon the execution of this quitclaim deed, Minnie Bibbs 

owned an undivided eight-ninths (8/gth") interest and Ezell 

Bibbs owned an undivided one-ninth (l/gth) interest. 

On July 11, 1974, Minnie Bibbs quitclaimed to all of 

her eight (8) children (including Ezell Bibbs) the real 

property in question. This quitclaim deed provided: 

"all my right, title and interest in and to the 
following described land and property as tenants 
in common with equal parts . . . "  (R-19) 



According to the deed itself, Minnie Bibbs conveyed her 

undivided eight-ninths (8/9ths) interest equally to her 

eight (8) children. Therefore, each of the eight (8) 

children obtained an undivided eight-seventy-second (8/72nd) 

interest. This would give each of the eight children a one- 

ninth (l/gth) interest from their mother. Since Ezell Bibbs 

already owned an undivided one-ninth (l/gth) interest, which 

he inherited from his father, he then owned an undivided 

two-ninths (2/9ths) interest in the real property. 

On March 9, 1998, Ezil Bibbs, Jr., the sole and only 

heir at law of Ezell Bibbs conveyed all his undivided 

interest in the real property to Harold C. Gordon, Jr. (R- 

21 & 33) Therefore, Harold C. Gordon, Jr., owned an 

undivided two-ninths (2/9ths) interest in the real property 

and should receive that interest both from the proceeds of 

the timber sale and from the partition of the land in kind. 

The documents as presented to the Court clearly show 

that Harold C. Gordon, Jr., owns an undivided two-ninths 

(2/9ths) interest in the real property and the Court erred 

in ruling that he only owned an undivided one-eighth (1/at") 

interest. (R-33 & 39) 

The other issue deals with the Court authorizing Maggie 

McGee to be reimbursed for taxes. The Court in its ruling 

stated: 

"Ms. McGee has asked in her motion for 
reimbursement of taxes and interest, and the 
Court is going to overrule the motion that 
requests interest but authorize the payment of 
$5,562.43 in taxes.. . " (T-61) 



The record is void of any such motion, and even if there was 

a motion, there is no documentation of any taxes being paid. 

Harold C. Gordon, Jr., admits that Honorable Gary Street 

Goodwin, Attorney for Maggie McGee, Katie Young, and Patrick 

Bibbs mailed a Motion For Reimbursement Of Payment Of Ad 

Valorem Property Taxes on June 19, 2006. This motion had 

tax receipts dating back to 1979 attached. However, the 

Motion For Reimbursement Of Payment Of Ad Valorem Property 

Taxes was never properly filed in the cause and was 

improperly considered by the Chancellor. 

Even if the Chancellor could properly consider the 

Motion For Reimbursement Of Payment Of Ad Valorem Property 

Taxes, no evidence was ever presented as to the amount of 

taxes paid or by whom any of the taxes were paid. The 

attorney for Harold C. Gordon, Jr., objected to the 

reimbursement for payment of taxes which was acknowledged by 

the Chancellor. (T-61) 

The record clearly shows that the Chancellor improperly 

considered a Motion For Reimbursement Of Payment Of Ad 

Valorem Property Taxes, which was not filed and before the 

Court for consideration. Even if the Court could consider 

the unfiled Motion, it was improper for the Court to 

consider evidence not properly presented, either in the way 

of testimony or documents, to prove the amount to be 

reimbursed. 



ARGUMENT 

I. THE TRIAL COURT ERRED IN DETERMINING HAROLD C. GORDON, 
JR., THE PLAINTIFF, ONLY OWNED AN UNDIVIDED ONE-EIGHTH 
(l/aTH) INTEREST IN THE REAL PROPERTY RATHER THAN AN 
UNDIVIDED TWO-NINTHS (2/9THS) INTEREST 

This matter was heard and considered by the Chancery 

Court of Oktibbeha County, Mississippi, on a Petition For 

Determination Of Heirship And For Partition Of Real 

Property. (R-4) One of the issues on appeal is the 

determination of the actual undivided interest in the real 

property Harold C. Gordon, Jr., obtained in the deed from 

the sole and only heirs of one ofthe children of Ed Bibbs. 

Therefore, the Court had to determine what interest the one 

child (Ezell Bibbs) owned in the property. 

On December 4, 1928, Ed Bibbs and Scott Logan acquired 

the property, which is subject to this action. On December 

2, 1933, Scott Logan conveyed his interest in the property 

to Ed Bibbs. On March 25, 1950, all the heirs at law of Ed 

Bibbs with the exception of Ezell Bibbs, conveyed the 

property to Ed Bibbs' wife, Minnie Bibbs. (R-33 & 36) Ed 

Bibbs' heirs consisted of a widow and eight (8) children. 

(R-36) Therefore, upon the death of Ed Bibbs, his real 

property passed to his heirs in equal shares. Each of the 

heirs owned an undivided one-ninth (119~") interest prior to 

the conveyance to Minnie Bibbs. 

Subsequent to the conveyance to Minnie Bibbs, Minnie 

Bibbs owned an undivided eight-ninths (819th~) interest and 



Ezell Bibbs owned an undivided one-ninth (l/gth) interest. 

I do not believe that there is any dispute as to ownership 

after this conveyance. 

The dispute in ownership arises as the result of Minnie 

Bibbs conveying her interest in the real property to her 

eight (8) children, including Ezell Bibbs, in July 11, 1974. 

In this deed Minnie Bibbs quitclaimed to all eight ( 8 )  of 

her children being Patrick Henry Bibbs, Scott Bibbs, Eddie 

James Bibbs, Katie Dell Bibbs Young, Annie Bell Bibbs Smith, 

Maggie T. Bibbs McGee, Rosie Dell Bibbs Harris and Ezell 

Bibbs the property in question. The quitclaim deed 

provided : 

"...all of my right, title and interest in and 
to the following described land and property as 
tenants in common with equal parts . . . "  (R-19) 

The quitclaim is not ambiguous and conveys Minnie 

Bibbsl undivided eight-ninths (8/gth) interest equally to 

her eight (8) children. Therefore, Ezell Bibbs owned an 

undivided two-ninths (2/9ths) interest. This being the one- 

ninth (l/gth) interest he already owned plus one-eighth 

(l/ath) of the eight-ninths (8/9ths) conveyed to him by 

Minnie Bibbs. The other seven (7) heirs owned an undivided 

one-ninth (l/gth) interest each. 

The only time the rules of construction of a deed come 

into question is where there is an ambiguity. Holifield v 

Perkins, 103 So 2d 433, 233 Ms 876(1958). When the language 

of a deed is clear, definite, explicit, harmonious in all 

its provisions, and free from ambiguity throughout, the 



Court looks solely to the language used in the instrument 

itself. Sumter Lumber Co. v Skipper, 184 So 296, 183 Ms 

595(1938). The Courts have consistently held that an 

ambiguity may not be created in order to make available the 

rules of construction of a deed nor may courts seek out an 

intent in order to judge what was said, but rather must 

judge what was meant by what was not said. Gaston v 

Mitchell, 4 So 2d 892, 192 Ms 452(1942). The intent of the 

deed in question is clear and unambiguous. The deed clearly 

states that Minnie Bibbs wanted her eight (8) children to 

share in her undivided eight-ninths (8/9ths) interest with 

equal parts. The quitclaim deed states: 

"...unto...my eight children, and all of 
my . . .  interest . . .  as tenants in common in equal 
parts. . . " 

This clearly shows the true intent of the grantor. 

However, even if it is held that the deed is ambiguous, 

it must look and determine the intent of the conveyance. 

This is subject to certain rules of construction. One of 

these rules is that in constructing instruments of 

conveyance, it must be considered as a whole and the intent 

of the parties be gathered from the plain and unambiguous 

language contained in the conveyance. Whittinqton v 

Whittinqton, 608 So 2d 1274(Ms 1992). Crum v Butler, 601 So 

2d 834(Ms 1992). Gilich v Mississippi State Hiqhway 

'7Y 
Commission, 5\~o 2d 8 (Ms 1990) . Manson v Maqee, 534 So 2d 

545 (Ms 1988) . Welborn v Henry, 252 So 2d 779 (Ms 1971) . 
Roqers v Morqan, 164 So 2d 480, 250 Ms 9(1964). 



Another rule of construction is that deeds of 

conveyance are construed most strongly against the grantor 

Baker v Columbia Gulf Transmission Co., 218 So 2d 39(Ms 

1969). Ouber v Campbell, 202 So 2d 638(Ms 1967). Fatherree 

v McCormich, 24 So 2d 724, 199 Ms 248 (1946). Soria v 

Harrison, 50 So 443, 96 Ms 109 (1909). This is further 

iterated in other cases, which consistently held that the 

court should adopt the construction most favorable to the 

grantee. Salmen Brick & Lumber Co. v Williams, 50 So 2d 

130, 210 Ms 560(1951). Allen v Boykin, 24 So 2d 748, 199 Ms 

417(Ms 1976). Therefore, any construction made by the court 

should be most strongly against the grantor and most 

favorable to the grantee. 

The court must also determine which clause prevails 

where there are two (2) in a deed which are in conflict. If 

there is a conflict between the granting clause and the 

recital clause in a deed, the granting clause controls. 

Mississippi Central Railroad Co. v Ratcliff, 59 So 2d 311, 

214 Ms 647(1952). Dunbar v Aldrich, 31 So 341, 79 Ms 

698(1902). As a matter of fact, the Mississippi Supreme 

Court in Alabama & Vicksburq Railway Company v Mashburn, 109 

So 2d 533, 235 Ms 346(1959), held that the conveying and 

granting clause of the deed prevails over a subsequent 

provision in the deed which tends to cut down the estate 

previously conveyed. 

In any event, a grantor cannot convey an interest that 

he did not own, and the court in construing a deed would not 



assume that the grantor would undertake to convey an 

interest he did not own. Fatherree v McCormick, 24 So 2d 

724, 199 Ms 248(1946). The deed can only convey title in 

land that grantor actually possesses or owns. Williamson v 

DeBruce, 57 So 2d 167, 213 Ms 530(1952). In Rosenbaum v 

McCaskey, 386 So 2d 387(Ms 1980), the Court was faced with 

determining what interest passed by a quitclaim deed. The 

Court held that you must look to chain of title prior to 

deed to determine what interest the grantor had to convey. 

The Court held that if the grantor had a smaller interest 

than the deed purports to convey, the grantee may not 

complain. 

Deeds are deemed to express the real intentions of the 

parties unless the contrary is established by convincing 

proof. Jones v Jones, 84 So 2d 414, 226 Ms 378(1956). 
4 

In the present case the quitclaim deed is clear as to 

the intent. The deed specifically states that Minnie Bibbs' 

undivided interest be shared by her eight (8) children in 

equal parts. (R-33, RE-30) This thereby created a larger 

interest in one of the children being Ezell Bibbs. However, 

this larger interest was created because Minnie Bibbs never 

acquired the interest of Ezell Bibbs, which he inherited 

from his father. This does not change the fact that Minnie 

Bibbs clearly stated that she wanted all of her children to 

share equally in the undivided interest owned by her. The 

fact that the other seven (7) children or their heirs are 



dissatisfied with what their mother did, does not create an 

ambiguity in the quitclaim deed. 

Even if the court finds that there is an ambiguity in 

the deed, all of the rules of construction which include: 

1. The intent must be determined according to the 

language in the quitclaim deed; 

2. The intent is construed most strongly against the 

grantor ; 

3. The intent is construed most favorably to the 

grantee ; 

4. The granting clause prevails over subsequent 

provisions; and 

5. The grantor cannot convey more interest than he 

actually owns 

must be applied by the Court to determine the intent of the 

conveyance. 

Therefore, in accordance with the established law of 

the State of Mississippi, the trial court erred in finding 

that Ezell Bibbs only owned an undivided one-eighth (l/eth) 

interest in the real property. The proper ruling should 

have been that Ezell Bibbs inherited an undivided one-ninth 

(l/gth) interest from his father plus an undivided one- 

eighth (l/eth) interest of his mother's eight-ninths 

(8/9ths) interest. Ezell Bibbs owned a total of an 

undivided two-ninths (2/9ths) interest in the real property, 

which was subsequently conveyed to Harold C. Gordon, Jr. 



The dissatisfaction of the other brothers and sisters 

is not sufficient legal grounds to substitute their wishes 

over the obvious intent of their mother. 

The trial court erred in finding that Harold C. Gordon, 

Jr., only owned an undivided one-eighth (1/8~") interest in 

the real property rather than an undivided two-ninths 

(2/9ths) interest. 



11. THE TRIAL COURT ERRED IN AUTHORIZING THE REIMBURSEMENT 
OF TAXES TO MAGGIE MCGEE IN THE SUM OF FIVE THOUSAND 
FIVE HUNDRED SIXTY-TWO AND 43/100 DOLLARS ($5,562.43) 

At the beginning of the hearing on the confirmation of 

the special commissioner's sale of timber on June 21, 2006, 

the Court stated: 

"Ms. McGee has asked in her motion for 
reimbursement of taxes and interest, and the 
Court is going to overrule the motion that 
request interest but authorize the payment of 
$5,562.43 in taxes . . . "  (T-61) 

This ruling by the Court was prior to any hearing on the 

matter. 

Honorable Gary Street Goodwin, attorney for Maggie 

McGee, Katie Young and Patrick Bibbs, mailed a Motion For 

Reimbursement Of Payment Of Ad Valorem Property Taxes on 

June 19, 2006. This motion had tax receipts dating back to 

1979 attached. By some means, the Honorable Chancellor had 

to have obtained a copy of the Motion and upon considering 

the Motion reached the above stated decision. However, the 

Motion For Reimbursement Of Payment Of Ad Valorem Property 

Taxes was never filed with the Chancery Clerk of Oktibbeha 

County, Mississippi. Since the Motion was not filed, the 

Chancellor improperly considered said Motion. 

Rule 2.02 of the Uniform Chancery Court Rules states: 

"All pleadings . . .  in any action shall be filed 
with the Clerk of the proper court before being 
presented to the Chancellor, if to do so would 
inflict undue hardship on the attorney, or in 
emergency matters, the papers may be presented 
to the Chancellor and marked filed by him as 
provided in MRCP 5(e). Therefore, the said 
papers shall be forthwith transmitted to the 
proper Clerk." 



Rule 5(e) of the Rules of Civil Procedure provides: 

"The filing of pleadings and other papers with 
the court as required by these rules shall be 
made by filing them with the clerk of the court, 
except that the judge may permit the papers to 
be filed with him, in which event he shall note 
thereon the filing date and forthwith transmit 
them to the office of the clerk." 

Both of these rules clearly show that any pleading 

including a Motion must be filed prior to consideration by 

the Court. The rules even make provisions in the event of 

emergency matters. However, in the present case the Motion 

For Reimbursement Of Payment Of Ad Valorem Property Taxes 

was never filed either with the Clerk or with the 

Chancellor. The Court erred in ruling on the Motion, which 

was not properly before the court 

Even if this Honorable Court determines that the 

Chancellor could consider the Motion, there was insufficient 

evidence to justify the ruling by the Court. 

Rule 43(e) of the Rules of Civil Procedure entitled 

"Evidence On Motions" sets forth: 

"When a motion is based on facts, not appearing 
of record the Court may hear the matter on 
affidavit presented by the respective parties, 
but the Court may direct that the matter be 
heard wholly or partly on oral testimony or 
depositions." 

The record is totally void of any evidence whatsoever 

on the amount of taxes paid, who paid the taxes, or even the 

years for which Ms. McGee was seeking reimbursement. The 

Court in its ruling recognized that Harold C. Gordon, Jr., 



objected to the reimbursement of taxes. (T-61) The 

Chancellor in his ruling stated: 

"...which I understand that while you may not 
agree to the reimbursement of the taxes, but 
that is the way it ought to be handled . . . "  (T- 
61) 

There was no basis for the determination of reimbursement of 

taxes in the amount of $5,562.43. 

The attorney for Ms. McGee failed to submit any 

evidence either in the way of testimony or admission of 

documentary evidence to the Court. 

The trial court erred in authorizing the reimbursement 

of taxes to Maggie McGee in the sum of Five Thousand Five 

Hundred Sixty-Two and 43/100 Dollars ($5,562.43). 



CONCLUSION 

Harold C. Gordon, Jr., requests the Court to Reverse 

the Judgment of the Trial Court that Harold C. Gordon, Jr., 

only owned an undivided one-eighth (1 /8~")  interest in the 

real property and authorize the reimbursement of ad valorem 

taxes to Maggie McGee in the sum of Five Thousand Five 

Hundred Sixty-Two and 43/100 Dollars ($5,562.43). 

Harold C. Gordon, Jr., further requests that the Court 

render that Harold C. Gordon, Jr., owns an undivided two- 

ninths (2/9ths) interest in the real property, that the 

distribution should be adjusted accordingly, and that Maggie 

McGee is to remit the sum of Five Thousand Five Hundred 

Sixty-Two and 43/100 Dollars ($5,562.43) plus interest to 

the Chancery Clerk of Oktibbeha County, Mississippi. 

Respectfully submitted, 

HAROLD C. GORDON, JR. 
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TAYLOR TUCKER 
ATTORNEY AT LAW 
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P. 0. BOX 7 ~ - - - -  
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MISSISSIPPI STATE BAR 
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Rule 5 RULES OF CIVIL PROCEDURE 

copy of every such order shall be served upon the 
parties in such manner and form as the court directs. 

(d) Filing. All papers after the complaint required 
to he served upon a party shall be fled with the court 
either before service or within a reasonable time 
thereafter but, unless ordered by the court, discovery 
papers need not he filed until used with respect to any 
proceeding. Proof of service of any paper shall be 
upon certificate of the person executing same. 

(e) Filing With the Court Defined. The filing of 
pleadings and other papers with the court as required 
hy these rules shall be made by fling them with the 
clerk of the court, except that the judge may permit 
the papers to be filed with him, in which event he shall 
note thereon the filing date and forthwith transmit 
them to the office of the clerk. Filing may be accom- 
plished by delivering the pleadings or other papers to 
the clerk of the court or to the judge, or by transmit- 
ting them by electronic means. 
[Amended effective March 1, 1989.1 

Advisory Committee Historical Note 

Efectiue l k h  1, 1989, Rule 51b) and Rule 5(e) were 
nmeruled by aiithwixing the sewice and filing of pleadings 
and docaments br, eleatmiic means. 556-538 So.2d XXI 
W e s t  Miss.Cas.1989). 

Comment 

The pwpone of Rule 5 is  to W d e  both a n  expediat 
method of srchangi,ng written cmnmunications between par- 
ties and an efficient system offiling papers with the clerk. 
This rule plwuppmes that the court hap already gained 
jw-isdiction o?,er the parties. A "pleading aabsequent to the 
miginal complaint" which asserts a claim for relief against 
n person over tuhom the courl has not at the time aequired 
jurisdictior~ mtut be served upm such person not a party 
along with a c o w  qf a summons in  the same manner as the 
copy oj'the sunmons and complaint is rewired to be s e m d  
upon the m?gi?Lal defendants. See Miss.Code Ann. 
§ 11-5-57 (1972) (answer may be made a cross-bill). How- 
rvel; where a plaintiff has settled his case, the service on. 
h im of a notice and nwtion to intervene is iw!ffectual to 
b r h q  him. buck into c w r t  This is  consistent with. Missis- 
sippi pmctice although past procedure did not recognize 
interuuntion. See H y m n  u. C a m e m  46 Miss. R 5  (1872). 

A motion iuhich may be heard ex park is not required to 
be sclved, Init should be filed. see also MRCP 8lfb). The 
e ~ r u n w m t i n  ~f,fpnprrs i n  Rule 5(a) which ore required to be 
served ia not exhauntiuo; also included are qffidavits in 
support of or in  opposition. to r l  motion, Rule 6(d), and a 
motion jbr 8.ubstitutio.n of parties, Rule 25. 

Discouery paptrs, referred to in  Rule 5(a), enrlnnce inter- 
myntorius, Rzrle 3.9, reqwsts for admission, Rule J6, and 
wgrrrsts for production. R d e  $4. Responses semed ander 
thr prnwisio1~9 of any of th.ese lules rnnst dso be serued on 
011 pwiics. 

A s ~ c o n d n r ~  pirpoae o f R ~ s l ~  nit) is  to permit thr coart to 
n l h i a t e  SOW of the difficulties in  artions where there are 
a m ~ u l l y  large ~nimbrrs of defendants. R d u  5/19 is th8 
aid!/ instance in  which the prouisima of Rule ?fa) fplead- 
iugs alloucd) a,.e pcrnzitted to be ? e k e d .  This ,rlaxation 
<rt~,rds  o d u  to wplies to ec?untemlainzs and answers to 

1 

cross-claims; other pleadings and all rnotions .must still be 
sewed i n  the wwl nmnner. 

Rule 5(d) recognizes both the expenae of making additiun- 
06 tmnscripfs of recwdings and duplicating exhibits or 
attachments to discovery papers, and the fact that the rou- 
tine filing of such items can. engulf the spuce in a clerk's 
office. Acconli,qly, papers produced in the course of discov- 
ery need not be filed with the court unless they are releuant 
to some proceeding or the court so directs, nor  must aU 
discowry p a p m  befiled if a l y  s m  of them are required 
for the disposition of some motion or proceeding. MRCP 
5fd) differs f m m  Fedeml Rule 5(d) i n  the preceding respect 
but aced with the recommendations of the American Bar 
Association for correcting abuaes in the discovery proce- 
dures. See Special Committee for the Study of Discovery 
Abuse, Section of Litigation, A B . A ,  Repolt at I, 9 (1977). 

Of further significance in Rule 5(d) is  that although 
service muat be made within the times prescribed, filing i s  
permitted to be lnade within a reasonable time thereajier. 
See Blank v. Bitkar, 135 F.2d 962 (7th Cir. 184.9). Instances 
requiring the pleading to be filed before it is serued include 
Rule Y (emplaint )  and any other pleading stating a clnini 
for relief which it is  necessary to serve with a j u m m m .  
Pursuant to Rule 5(c) (nu~nefwus defendante) the filing of a 
pleading coupled with sewice on the plaintiff is notice to the 
parties. Rub 65(b) requires tempomry restmining o r d e ~ s  
to befiled forthwith in the clerk's ofice. 

To  obtain immediate court action nnder Rnle sfe), a party 
may file his p a p m  with the judge, i f the  lntter permits, and 
obtain J I L L . ~  mdm as the judge deems pvper.  Rule Ne) 
rhmld be read in coniunctia 7uith Rules 7 7 1 ~ )  (courts 
always open), 77(b) ( t n h s  and hearings; orders in cham- 
bers), and 77(cJ (clerk's office and d r s  by clerk). 

For g e d  disnusiona of the federal rule analogous to 
MRCP 5, see 1 Wright & MiUer, Fedeml P m t i c e  and 
Procedure, Civil $5 71-82 f1969),' and 2 Moore's Fedeml 
Pmctice (1W 5.01-5.11 (1975). 

RULE 6. TIME 
(a) ~ o m ~ & a t i o n .  In computing any period of 

time prescribed or allowed by these rules, by order of 
court, or by any applicable statute, the day of the act, 
event, or default from which the designated period of 
time b e ~ n s  to run shall not be included. The last day 
of the period so computed shall be included, unless it 
is a Saturday, a Sunday, or a legal holiday, as defined 
hy statute, or any other day when the eburthouse or 
the clerk's off~ce is in fact closed, whether with or 
without legal authority, in which event the period runs 
until the end of the next day which is not a Saturday, 
a Sunday, a legal holiday, or any other day when the 
courthouse or the clerk's office is closed. When the 
period of time prescribed or allowed is less than seven 
days, intermediate Saturdays, Sundays, and legal holi- 
days shall be excluded in the computation. In the 
event any legal holiday falls on a Sunday, the next 
following day shall be a legal holiday. 

(b) Enlargement. When by these rules or by no- 
tice given thereunder or by order of court an act is 
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TRIALS Rule 43 

Co. u Mississippi Clinic. 152 .Miss, 869, 871, 120 So.&/ 187. 
1.Y8 (192.RI (cm~solidation in cor<tt 01' Inlo, q f  two sepulnte 
actions or, nppcol jion? jrrstice of the penre r o ~ ~ r l ,  urhere 
iiitm-ests q f~xpedieneg 011d erononhg worrld be sewed, mrtg- 
rs ser'eml octions into orw action with but one , jd.gn~e~zt);  
br~t see Stolrer I,. Colwin, s q n a  (in coutt o f  law sepamle 
i~ist lr~ctious weir wtrdorrd ix. two uctioirs lohick had been 
coirsolidded jotbl' tl,nlJ; nnd Elliott 1'. Hnnigill, 241 Miss. 
877, 88% 133 So.Ld 61' 615 (19611 (consolidation oj'cmrsca 
ill cqraitg does not make parlies lo o w  ctcuse parties to the 
otlrul: and sepumte declres are e ~ ~ t e r e d  unless the nattwe of 
nlnttem be s ~ a h  that it is clearly pvopev lo iliclude them i n  
one dzcirel; V Grijfith supn 9' 506 (eqr~ity cimes prrsewe 
idetrtity of the coi~ses, plenrlings are carried on CIS ls IW 
ror~solidotion had o~isew, o~rd  sepawte dacvees are is8uedJ; 
Wilbonr a Wilborv. 258 So.ld 804, 806 (,Miss. 1972) (refusal 
to coirsolidate diaovced w$ee's cilatio,~ f m  coritenrpt arul 
husba~rd's pefitio,, to niodiJy child supporl decree m with- 
iv cuurt's discretior0 The ginriti~lg m'denyirtg of an order 
of coesolidution i s  rwt n fino1 judjn~cnt  mid lhrcs i s  riot 
nppealnble. See MissCode A m  $ 1 1 - 5 4  (1972) f i i ~ l l  
,iudqments or delec~res nppealnhleJ. 

Rule 4Xh)  allows the courts to order a sepamte trial of 
any  c la im moss-claininq counterelaim, or th6,d-patty elaim, 
or of U I L / /  separate issue 01. qf auy nu?n.b~r of claims or 
issues. Tha c o l ~ ~ Z  tnug do SO iufirrthemnce of conuanie,rce 
or to nw id  pre~udice, 01. ruhew sepamte trials will be condu- 
cine In vspedition and economy. The pnccdure aufhmized 
h!/ Rtde i%b) mag be distinguished from seue?nsce uader 
Rule 21 as j"llorrrs: Srpamte trials will rcsirally irsnlt irr one 
jzrdyntrnt; bxt sewwd elaiws becomc entilrly indcpemimt 
ar t iow to be tried and .judy?nent will he entered t h . ~ r e m ~  
in,depexdmtl.y. 

Thr prouisiou fm. srpamtr /rials i n  R.rrle J%b) i s  intmded 
tofirrther ro~we,~icxre,  amid ddmy ond plrjrrdice, imd S ~ P W  

the ends o f  j?rstira. It i s  the i t ~ t e m t  of etficiext jsdiciid 
odnri.xisbntior~. that is to he ro,rtrolliwg, m t h w  tluir the 
wishes of the purties. The piacernonl / r i d  oj'sepumte issues 
i s  e single wit i s  niot lo hr. the Z M U ~  CULI :~E.  It s h d d  be 
rrsotled to oal !~  in the ~ . ; t :mise  of inf irmed disrwtioir whmz 
the cuwd. be1irsr.s that s cpan~ f i vn  ruiU mchirae the purposes 
q f  the ride. 

I f  n sirryle issue could be dispoaitive q f  tlle c.sr, nwd 
rmohition of it nli!~ht moku it annecrssorg to t v  1h.e other 
iwaes, sepmnto trial gf that issue ,,rag bc drsirnble to srwe 
the tlmc ofthc rouri and ,rd.tm the expenses oj'tbe parties. 
It honxwr, the yrelin~inar// aa,td sepamte t r i d  gf' a n  issue 
tuill ir~aolve e.r.tessir~e plnofand s~rbatnirtiallg the so?ne,facts 
ns the nthe, isuues, or jt'uriy sauiqrg irr time and expense is 
ruhnllg spec?rlrrtiur, a sepnrrrte tnnl  shodd be desied. A 
sc~xrrnte trio1 nroy also be ordmud to omid prejadice, ns 
 bere re ruidence admissible o d y  on  a curtoia issr~e mng 
prejmiier o port!/ irz tlrc ntirrds of the j w y  on other isstrca 
For e r a m p l ~ ,  this p~inciplr !troy be applied and a supnrnte 
tiiul ordered fhmrglr a siugle t r i d  roonld otlrei~r~ise be pwfer- 
oblc,, hrnrrrsr in. a sivgle Liiol the jar// ~ m d d  learn that 
dqteirdorrt i s  insrrred The possibility of' such pvej,,diea 
Irar~r~~ev  remote, jiratific~ n separate trial. j f  /he iswes nlr so 
r~~~rc ln t rd  that there is rro adzm~toge i n  tryirry them togetbel: 
But [J'tlre issues aru lrlntrd t k l r  is con~ideirtble nt,thorily 
lo the r f f d  /hot j,r,om todag oss?rnrc the presurce q t ' i n s n ~  
oi~ru,  that knnrdcrlye u f  tbe.t!rt q f i i r s r r rn~r  is theref' not 
p r ~ i ~ d i r i d ,  avd lhut a s?pnvirlr / r i d  shoirld ,rat be odewd .  

[:llirnotclg the qrcwtiurr ofsepnrnle trinls sko,rld be, rind 
is, ~itlrirr tkr dirr~rlioil o f  flrr trinl rorwt. It m m t  weigh 

lulrether o w  11inl 01. repoiole t v id s  ,rill b d  sewe tIra 
coirueiiiei~ce q f  the parlies o,rd mrrrf, n~,oid prrjadice, aud 

A n y  p n ~ l y  may m o ~ e  for a srpnmte trinl. The ,~rotioi,. 
emy  pnperlu be made 01  n pm-/r id  roufew~rce; a ,nation i s  
not reviriwd, h.owuoer. The c o w /  ma?, order n srpamte Blal 
an its molt motion.. See Slrcnnan I!. StellmZ, 116 Miss. .jig, 
556, 69 So.2d 876, 87;-78 (19.531 (nlthorryli the submission fov 
one tviol of 1h.e islr~es of acrold nnd sntisfirtiorr and the 
deninl of the debt. ! rodd have heeir better, the question of 
separate tvials is a questim,. withi,r the sound d i ~ c w t i o u  of 
thz trinl jedge); Chn'stophrr u. Bintor,. 211 Miss. .j22, $99, 
51 So.9d 279, ,582 (1951) Ma plrvclrt r ~ m l w  r.rpmse eud lass 
of time and delay, disemtiorr i s  uested in the trial jztdyr to 
dehnni?re tohe,' nnd i n  d t n f  enses ropamtc heon',t.gs mag be 
hnd). A? .  ~.cmriiple is loheir a siiqle i sme  cmdd dispose of 
the ruse wrd m d e  tr'inl qf  tho other. ivsues rrl?nrceusmy. See 
Misu.Code Aun. 5 11-7-59 (19731 (dcflrrse umhich used to be 
set up  in. a plea but is set u p  iir the ansujer ill saeh n 
mnrrner (IS to br clesrl!t distinct uad ~ r d i l u  *.eporable, oad 
which goes to the er~tirc come of nction, mu.?/ or, rnotiolc. q f  
either party be sepalntdg disposed of b ~ f o r e  the f incipal.  
trio1 of the came, iir tkr sound disewtios qf  the co?~vtJ. AS 
with MRCP 42(al, o n  olrlcv gmntirrg w de?,yiny srpamte 
tiinis w d e r  M b )  is uot oppenlnhlr as a Jfi'nnl jrrdylnent. 
See 9 Wnyht  6 Millrr; Frtlcwl Pvactiee ond Pmvrdrm, 
1 $$ 1 8 1 - 2 9 2  9 J ;  S Moorc's Fedwnl Plrletice 
66 42.09-.0d IlYi$J. 
[Comment am~nrl.4 Febnlary 20,2004.1 

RULE 43. TAKING OF TESTIMONY 
(a) Form and Admissibility. In all trials the testi- 

mony of witnesses shall be taken orally in open court, 
unless othe~uise provided by these rules or the Mis- 
sissippi Rules of Evidence. 

(b) [Abrogated]. 
(c)  [.4brogatedl. 

(d) Affirmation in Lieu of Oath. Whenever un- 
der these rules an oath is reqnired to be taken, a 
solemn affirmation may be accepted in lieu thereof. 

(e) Evidence on Motions. When a motion is 
based on facts not appearing of record the court may 
h e x  the matter on affidavits presented by the respec- 
tive oarties. hut the court mav direct that the matter 
he heard wholly ur partly on oral testimony or deposi- 
tions. 

(0 Interpreters. The court may appoint an inter- 
preter of its own selection and may fx his reasonable 
compensation. The compensation shall he paid out of 
funds provided by law or hg one or more of the 
parties as the court may direct and may be taxed 
ultimately as costs, in the discretion of the court. 
However, in the event and to the extent that such 
interpreters are required to he provided under the 
~rnvisions of the Americans with Disabilities Act. 12 
U.S.C. 9: 12131, et seq. or under rules or realatiuns 
promulgated purslrant thereto. such compensation and 



Rule 1.10 UNIFORM CHANCERY COURT RULES 

defendant. Additional discovery time may he allowed 
with leave of court upon written motion setting forth 
good cause for the extension. Absent special circum- 
stances the court will not allow testimony at trial of an 
expert witness who was not designated as an expert 
witness to all attorneys of record at  least sixty days 
before trial. 

B. When responding to discovery requests, inter- 
rogatories, requests for production, and requests for 
admission, the responding party shall, as part of the 
responses, set forth immediately preceding the re- 
sponse the question or request to which such response 
is given. Responses shall not be deemed to have been 
served without compliance to this subdivision. 

C. No motion to compel shall be heard unless the 
I moving party shall incorporate in the motion a certifi- 

cate that movant has conferred in good faith with the 
I opposing attorney in an effort to resolve the dispute 

and has been unable to do so. Motions to compel 
shall quote verbatim each contested request, the spe- 
cific objection to the request, the grounds for the 
objection and the reasons supporting the motion. 

I 

! RULE 1.11 MOTIONS FOR 
RECUSALOFJUDGES 

Any party may move for the recusal of a judge of 
the chancery court if it appears that the judge's 
impartially might be questioned by a reasonable per- 
son knowing all the circumstances, or for other 
grounds provided in the Code of Judicial Conduct or 
otherwise as provided by law. A motion seeking 
recusal shall be fded with an affidavit of the party or 
the party's attorney setting forth the factual basis 
underlying the asserted grounds for recusal and de- 
claring that the motion is fled in good faith and that 

the affiant truly believes the facts underlying the 
grounds stated to he true. Such motion shall, in the 
f rs t  instance, be filed with the judge who is the 
subject of the motion within 30 days following notifica- 
tion to the parties of the name of the judge assigned 
to the case; or, if i t  is based upon facts which could 
not reasonably have been known to the filing party 
within such time, it shall be fded within 30 days after 
the fding party could reasonably discover the facts 
underlying the grounds asserted. The subject judge 
shall consider and rule on the motion within 30 days of 
the fding of the motion, with hearing if necessary. If 
a hearing is held, i t  shall be on the record in open 
court. The denial of a motion to recuse is subject to 
review by the Supreme Court on motion of the party 
filing the motion as provided in M.R.A.P. 48B. 
[Adopted April 4,ZWZ.l 

RULE 1.12 ELECTRONIC 
MEDIA COVERAGE 

Electronic media coverage of judicial proceedings 
by means of cameras, television and other electronic 
devises is governed by the Rules for Electronic and 
Photographic Coverage of Judicial Proceedinga. 
[Adopted effective April 17, 2003 for proceeding0 conducted 
from and afler July 1,2W3.] 

Comment 
Section YB(12) of the Code of Judicid Conduct prohibits 

hodcastlng, telwising, recording, or taking photographs in 
the courtmom and areas immediately adjacent thereto er- 
cept as authorized bg mle or order of the Supeme Courl. 
The Supreme Court hccv ?unv ndopted the Rules for Electrun- 
ic and Photogmphic Coverage of Judicial Pmceedings which 
prouides detailed puidnnce for wuh couerage. 
[Adopted effective April 17, 2003.1 

2.00 RULES CONCERNING PLEADINGS 

RULE 2.01 [DELETED] 

RULE 2.02 PLEADINGS MUST BE 
FILED BEFORE PRESENTED 

All pleadings, accounts and other papers in any 
action shall be filed with the Clerk of the proper Court 
hefore being presented to the Chancellor. If to do so 
would inflict undue hardship on the attorney, or in 
emergency matters, the papers may he presented to 
the Chancellor and marked fled by him as provided in 
M.R.C.P. 5(e). Thereafter, the said papers shall be 
forthuith transmitted bv the attornev to the Droner 

RULES 2.04 AND 2.05 [DELETED] 
[Deleted September 19, 1919.1 

RULE 2.06 BLANKS IN PLEADINGS 
MUST BE FILLED IN 

All blanks contained in any pleading must be prop- 
erly fdled in according to the fact or facts before being 
filed with the clerk or presented for consideration by 
the Court or Chancellor. If the pleader does not 
know, and is unable to learn, the necessary fact or 
facts to enable h i  to fdl in such blanks accurately, he 
must so state in his pleading. . .~ 

Clerk. 
RULE 2.07 PLEADINGS MUST 

BEPARAGRAPHED RULE 2'03 BLA?XS IN 
Each of the several facts on which a complainant 

No blanks shall be contained in any pleading. may rely for relief shall be set forth in his bill of 


