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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI 

ARMON RANDALL 

VS. 

STATE OF MISSISSIPPI 

BRIEF FOR THE APPELLEE 

APPELLANT 

NO. 2006-CA-0950 

APPELLEE 

STATEMENT OF THE ISSUES 

I. Whether Defendant Armon Andre Randall's Petition for Post Conviction Relief, filed two 
(2) months after the deadline for such notice had tolled, should be considered on the 
merits. 

11. Whether the Judge below erred by denying Defendant's Petition for Post Conviction 
Relief, after Defendant was sentenced to life without parole, which was not statutorily 
available when the capital murder was committed, but became available prior to the time 
of indictment, trial and sentencing. 



STATEMENT OF THE CASE 

Armon Andre Randall appeals to this Court, the denial of his (untimely) Motion for Post 

Conviction Collateral Relief to Vacate and Set Aside Conviction and Sentence, averring Fifth 

(5th) and Fourteenth (14th) Amendment violations in the alleged illegal sentencing pursuant to 

Miss. Code Ann. 5 97-3-21. 

STATEMENT OF FACTS 

On July I ,  1994, legislation went into effect, amending Miss. Code Ann. 5 97-3-21 to 

include "life without parole" with "life" and "death" as possible sentences for capital murder 

crimes. Miss. Code Ann. $97-3-21 (1 994). Armon Andre Randall (hereinafter "Randall") was 

indicted by a grand jury on May 28, 1997, for a capital murder' that was committed on October 

28, 1993. Randall proceeded to trial, where he was found guilty and sentenced to death by a jury. 

The Supreme Court of Mississippi, however, remanded the case for a new triaL2 

On remand, in May of 2002, Randall pled guilty to capital murder and was sentenced to 

life without parole by Judge Robert H. Walker. The deadline for any motion for post conviction 

relief was May 2005. In July 2005, Randall filed an untimely Motion for Post Conviction 

Collateral Relief to Vacate and Set Aside Conviction and Sentence, two (2) months after the May 

deadline. After reviewing Randall's motion and hearing oral arguments on October 30,2006, the 

Honorable Roger T. Clark, Circuit Court Judge of Harrison County, Mississippi, denied that 

'Capital murder charges stemming from an armed robbery which occurred on October 28, 
1993 and resulted in the death of Eugene Daniels. Randall was also found guilty of capital murder 
and armed robbery for a separate, unrelated incident that took place on May 12, 1994. See Randal/ 
v. Slate, 716 So.2d 584 (Miss. 1998). 

'Randall v. State ofMississippi, 806 So.2d 185 (Miss. 2001). 



motion in an order issued November 3,2006. Randall appealed to this Court with a notice filed 

on November 29,2006. 



SUMMARY OF THE ARGUMENT 

Randall's Motion for Post Conviction Relief was filed two months past the deadline 

articulated in the Mississippi Uniform Post-Conviction Collateral Relief Act, and therefore should 

be denied. If this Court so chooses to overlook Petitioner's untimely filing, the Court should find 

the Motion for Post Conviction Relief to be without merit. On numerous occasions, it has been held 

that imposing the life without parole sentencing for crimes committed before the 1994 revision of 

Miss. Code Ann. 8 97-3-19 is not a violation of ex post facto laws. Accordingly, the court below's 

denial of Randall's Motion of Post Conviction Relief should be *rmed. 

STANDARD OF REVIEW 

"When reviewing a trial court's decision to deny a petition for post conviction relief, this 

Court will not disturb the trial court's factual finding unless they are found to be clearly erroneous." 

Twillre v. State, 892 So.2d 187, 189 (Miss. 2004) citing Brown v State, 73 1 So.2d 595,598 (Miss. 

1999). See also: Cochran v State, 2007 WL 2107560 (Miss. 2007); Smith v State, 806 So.2d 1148, 

1150 (Miss.Ct.App. 2002). 

All questions of law presented before the Court shall be reviewed de novo. Id See also 

Felder v. State, 876 So.2d 372,373 (Miss. 2004); Brown v State, 73 1 So.2d 595,598 (Miss. 1999). 



ARGUMENT 

I. Defendant Armon Andre Randall's Petition for Post Conviction Relief, filed two (2) months after 

the deadline for such notice had tolled, should not be considered on the merits. 

Motions for Post Conviction Relief: 

"shall be made within three (3) years after the time in which the prisoner's direct 

appeal is ruled upon by the Supreme Court of Mississippi or, in case no appeal is taken, 

within three (3) years after the time for taking an appeal fiom the judgment of conviction 

or sentence has expired, or in case of a guilty plea, within three (3) years after entry of the 

judgment of conviction." 

Miss. Code. Ann. $99-39-5(2). In May of 2002, Randall pled guilty and was sentenced to 

life without parole by the Honorable Judge Robert H. Walker. He did not file a post conviction 

appeal by May of 2005, at which point the time to file any motion for relief had tolled . Nor does 

the defendant qualify under any of the exceptions allotted under the Miss. Code Ann. 5 99-39-5(2). 

Id. The State concedes that this deadline does not apply to "errors affecting fundamental 

constitutional rights, such as the right to a legal sentence." Ivy v. State, 731 So.2d 601,603 (Miss. 

1999). However, "[tlhere must at least appear to be some basis for the truth of the claim before the 

limitation period will be waived." Cochran v. State, 2007 W L  2107560 (Miss.App. 2007) citing 

Stovallv. State, 873 So.2d 1056, 1058 (Miss.App. 2004). The courts of this state have continuously 

held that life without parole for crimes committed prior to the 1994 is not an illegal sentence. (See 

below.) Accordingly, there is no basis for the truth of the claim asserted in Petitioner's Motion for 

Post Conviction Relief. 



11. The Judge below appropriately denied Randall's Motion for Post Conviction Relief, after he was 

sentenced to life without parole, which was not statutorily available when the capital murder was 

committed, but was enacted prior to the time of indictment, trial and sentencing. 

Randall contends that the court below erred in denying his Motion for Post Conviction Relief 

because life without parole was not a sentencing option under Miss. Code Ann. 5 97-3-21 when he 

committed the capital murder. Further, Randall claims this to be an illegal sentence, absent a jury, 

of which is a substantive Constitutional violation of his Fifth (5th) and Fourteenth (14th) 

Amendment rights. However, this case does not present a new issue before the Court. On numerous 

occasions, the courts of this state have dealt with "matters where crimes were committed before the 

statute allowing life imprisonment without parole was enacted" and "[tlhe trials were not held until 

after the effective date of the statute." Swann v. State, 806 So.2d 11 11,1119 (Miss. 2002). See also: 

Conley v. State, 790 So.2d 773, 803-804 (Miss. 2001); Watts v. State, 733 So.2d 214,233 (Miss. 

1999); West v. State, 725 So.2d 872, 877 (Miss. 1998); Foster v. State, 2007 WL 1558750 (Miss. 

2007). 

In Swann, the defendant committed a capital murder in 1986, was indicted in 1998, and tried 

and sentenced to life withbut parole in 1999. Swann at 1 1 14-1 1 15. It was held in that case, and each 

of the others cited above, the most recent of which was decided by the Supreme Court of Mississippi 

on May 3 1,2007, "that imposing the new sentencing option of life without parole does not violate 

the prohibition against ex post facto laws." Id. Furthermore, the proper sentence for capital murder 

cases, committed before or after July 1, 1994, is death or life without parole. Rubenstein v. State, 

941 So.2d 735 (Miss. 2006); Flowers v. State, 842 So.2d 531 (Miss. 2003). 



Under the former version of Miss. Code Ann. 5 97-3-21, the sentencing options for the crime 

of capital murder included life and death. Miss. Code Ann. 597-3-21 (1972). Randall argues that 

"[tlhe trial court cannot impose a sentence more harsh than the law allowed at the time the alleged 

criminal conduct is said to have occurred without first obtaining a knowing, intelligent and voluntary 

waiver of the individual's right against the ex post facto application of the new law." (A.B. at 3-4). 

The State concedes that such an application of a "more harsh" sentence might be unconstitutional, 

however, our courts have maintained that "[blecause death, the ultimate,penalty, was allowed under 

the prior statute, the imposition of a sentence of life without parole is not a more punitive sanction, 

and, therefore, does not violate the prohibition against ex post facto laws." Twillie v. State, 892 

So.2d 246,247 (Miss.App. 2004) citingswann v. State, 806 So.2d 11 11 (Miss. 2002); West v. State, 

725 So.2d 872 (Miss. 1998). 

Since Randall pled guilty and waived his right to a jury, he was sentenced accordingly by the 

Honorable Judge Robert H. Walker, pursuant to Miss. Code Ann. 5 99-19-101. Under Miss. Code 

Ann. 5 97-3-21: 

"Every person who shall be convicted of capital murder shall be sentenced (a) to 
death; (b) to imprisonment for life in the State Penitentiary without parole; or (c) to 
imprisonment for life in the State Penitentiary with eligibility for parole as provided 
in Section 47-7-3(1)(f)." 

Miss. Code Ann. 5 97-3-21 (1994). 5 47-7-3(1) states that "[nlo person shall be eligible for parole 

who is charged, tried, convicted and sentenced to life imprisonment under the provisions of 5 99-19- 

101 ." Miss. Code Ann. 5 47-7-3(1). Life without parole was the only proper sentence for Randall 

since: (I) only a jury can sentence a person to death; (2) Randall did not qualify for the eligibility 

for parole pursuant to 5 47-7-3(1)(f), and; (3) Randall was tried, convicted and sentenced after the 

July 1, 1994 revisions to Miss. Code Ann. § 97-3-21. See Flowers v. State, 842 So.2d 531 (Miss. 





CONCLUSION 

This Court should affirm the trial court's dismissal of Randall's untimely Motion fo Post 

Conviction Relief. If the untimely Motion is not procedurally barred, the Court should find it to 

be without merit. On numerous occasions, the courts of this state have held that imposing the 

life without parole sentence for crimes committed before the 1994 revision of Miss. Code Ann. 5 

97-3-21 is not a violation of the prohibition against ex post facto laws. While the ex post facto 

application of a more harsh sentence would be unconstitutional, our courts have maintained that 

life without parole is a lesser sentence than death, a permitted sentencing option before the 1994 

revision. Randall was properly sentenced pursuant to Miss. Code Ann. $ 5  47-3-21; 47-7-3(1)(f); 

and 99-l9-lOl. Accordingly, the court below's denial of Randall's Motion of Post Conviction 

Relief should be affirmed. 
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