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SUMMARY OF THE ARGUMENT 

Before addressing each of the issues stated by Appellant in her Brief it is, I believe, 

important to note two unalterable facts utterly ignored by Appellant in her brief that resound 

deeply and widely and are extremely salient in rebutting all of her stated issues: 

1 .  Appellee, Mr. Austin filed his Motion to Extend Time for Filing Notice of Appeal 

and to Reopen on July 17,2003 ( R. 31) which was timely according to Rule 4 Mississippi Rules 

of Appellant Procedure and Rule 60 Mississippi Rules of Civil Procedure and noticed same for 

hearing to the attomey for Appellant ( R. 32). The Trial Court heard said Motion on Septembel- 

23,2006 with Appellant and her attorney present having the opportunity to present evidence in 

opposition and argue their position. The Court ruled in favor of Appellee reciting "newly 

discovered evidence concerning the income of John Thomas Austin showing a reduction in 

income of John Thomas Austin "which at the time of hearing was speculative and is now 

certain". The Court further stated that the Motion was being granted "for the sake ofjudicial 

economy pursuant to the inherent equity powers of the Court and Mississippi Rules of Civil 

Procedure 60(b)(3)(6)." ( R. 44) 

Further the Court stated in its Order which was agreed to as to Form by the Appellant that 

the parties agreed to a trial date of January 29, 2004 ( R. 44-45). It is apparent that the Trial 

Court wisely chose to forego the time and cost of allowing the time, effort and expense by both 

parties for an appeal of its June 6, 2003 Order and also immediate litigation of virtually the same 

subject matter by a new Petition to Modify by Appellee based on the newly discovered evidence 

i.e., certain drastic reduction in the income of Appellee ( R. 71-78) ( T. 46-63). It is equally 

apparent that Appellant and her attomey saw the wisdom of this approach by agreeing to a trial 

date of January 29, 2004 and foregoing an effort at interlocutory appeal of the 
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Court's Order to Reopen. Of course this decision also foreclosed Appellee's appeal of the June 

6,2003 Opinion and Order of the Court. 

2. Newly discovered evidence existed that was not available at the hearing resulting in 

the June 6,2003 Opinion and Order regarding a substantial decrease in income for Appellee but 

was attached to the Motion to Reopen giving the exact certain amount of reduction of income( R. 

31-40) ( Ex. 15 & 17) . What was not known but was revealed to both parties six (6) days after 

the hearing on the Motion to Reopen was that on September 29,2003 Appellee was terminated 

from his job and until October 16, 2003 had no job. Appellee obtained a new job on Octobel- 16, 

2003 and provided his new income information to Appellant through discovery ( R. 85-139) and 

presented same at the hearing on May 4,2005 ( T. 168-183) that resulted in the April 3, 2006 

Opinion and Order (R.E. 75-82). 



ARGUMENT 

ISSUE I 

The Trial Court erred in permitting Mr. Austin an ovportunity to 

relitigate the issues resolved in the Final Decree entered on June 6,2003. 

It is tempting to not respond to the statement of an issue that did not occur; however, it 

would certainly not be wise. The Trial Court reopened the case for the introduction of newly 

discovered evidence which was not presented in the previous hearing because it was not 

available as was borne out in the testimony in both hearings. An Order to Re-Open was issued 

( R. 44-45) pursuant to a timely Motion ( R. 31-40) filed pursuant to Rule 60 Mississippi Rules 

of Civil Procedure. Subsequent to the Court re-opening the matter new facts arose creating a 

further material change of circumstances for Appellee i.e., he was terminated from his job (T. 59- 

6O)(T. 168-182); that being the case Appellee filed a new Petition Renewing Request for 

Modification ( R. 68-70) so the Court could consider all of these facts in one hearing which it did 

resulting in the April 3,2006 Opinion and Order ( R. 236-243). 

It is interesting to note that Appellant filed a Motion to Reconsider the Court's Order to 

Re-Open ( R.46) and never made the argument to the Trial Court she is making now i.e., that thc 

newly discovered evidence had already been considered or could have been presented at the 

earlier hearing. In her Motion to Reconsider she stated only that Appellee had been 

terminated from his job but had in fact quit. (R.E. 52) 

This Court has affirmed modification through Rule 60(b) motions on much less 

substantive grounds than appear here, Dilling v Dilling 734 So2d 327 (Miss. App. 1999). In 

Dilling v Dilling supra the Court affirmed the Rule 60 ruling of the Trial Court pointing out the 

statutory authority of the Trial Court to modify, 593-5-2(2) and $93-5-23 Mississippi Code of 
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1972 as Annotated and Amended. The Court held, "Regardless of whether Rule 60 was 

sufficient authority to support the chancellor's modification of the judgment of divorce which 

necessarily followed from his reformation of the Dilling's property settlement agreement, this 

Court holds that either Section 93-5-2(2) or Section 93-5-23 empowered the chancellor to modify 

the judgment of divorce by his entry of the supplemental judgment rendered December 9, 1996." 

In this case before the Court now much more justification was cited to the Chancellor for 

reopening and the Petition Renewing Request to Modify was filed after reopening on completely 

new or "fresh" grounds i.e. termination of Appellee's job. 

ISSUE 11 

There is no credible evidence to support the Trial Court's findings 

of fact concerning the issues of alimouv and child support, and thus the 

Trial Court's ruling is clearly erroneous and manifestly wronp. 

There is really not much of substance to respond to in this section of Appellant's Brief 

except to simply refer to the facts recited by the Chancellor as findings in the June 6, 2003 Final 

Decree (R.E. 27) ( R.E. 40-41). Again the unalterable fact is that Appellee had a dramatic loss 

of income as a result of losing his job, having no income, and subsequently securing another job 

at a vastly lower rate of pay ( R. 96) (T. 168-1 83) ( R. E. 76-79). Based on these facts the Court 

reduced child support and on these facts and the conduct of Appellant the Court changed the 

alimony (T 103-149) ( R.E. 79-82) (Deposition of James Perry Snyder P. 17-21 & 31-32). If one 

looks at the original Divorce Decree (R.E. 8-28) it is obvious the way it was structured that it 

would only work if Appellee retained that particular job with Northern Pacific and continued his 

superior performance on behalf of Northern Pacific which inured to his benefit as well as 

Appellant's. Neither of those facts occurred and the Trial Court made a reasoned decision based 
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on the entirely new set of facts. 

ISSUE 111 

The Trial Court applied the wrong legal standard in rendering its April 3, 2006 

Order, and thus the decision is in contradiction to the provisions of Rule 60 

of the Mississippi Rules of Civil Procedure. 

Once again Appellant is wandering around in Rule 60 Mississippi Rules of Civil 

Procedure without considering all of the factsandlor pleadings. Appellee did obtain a re- 

opening of the case pursuant to Rule 60 reciting and documenting newly discovered evidence. 

Subsequent to the reopening new facts constituting a material change of circumstances 

warranting modification occurred (termination of Appellee) whereupon Appellee filed a Petition 

Renewing Request for Modification under these new facts. The Chancellor heard and considered 

not only the newly discovered evidence pursuant to Rule 60 but the new facts presented under the 

new Petition to Modify and rendered a complete overall new decision encompassing of the 

facts. 

According to this Court in Askew v Askew 699 So2d 515 "motions for relief under Rule 

6O(b) are generally addressed to the sound discretion of the Trial Court and appellate review is 

limited to whether the discretion has been abused." Icl. Clarke v Burkle 570 F.2d 824 (8'h 

Cir.1978). In this case Appellant has not even alleged that the Trial Court abused its discretion 

and certainly under the fact situation recited, his discretion was wisely applied. 

ISSUE IV. 

The relief provided in the April 3,2006 Order is barred bv res iudicata. 

Res Judicata does not apply to a Final Judgment reopened pursuant to Rule 60 Mississippi 

Rules of Civil Procedure or a Petition to Modify based on new facts occurring after the Final 
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Judgment was entered. 

ISSUE V 

No agreement occurred on Mav 25,2004. and the Court erred in ruling that 

an agreement was present. 

The Court stopped short of enforcing any agreement but simply referred to that amount as 

the amount agreed to by the parties on that date. ( T.lO, 46-47) 

ISSUE VI. 

The Court applied the wrong Legal standard in the April 3.2006 

Order. as the Court admitted evidence concerning the alleged material 

change in circumstances that the Court considered in the June 6,2003 Final Order. 

All of Appellant's issues appear to actually be restatements of Appellants unwillingness 

to acknowledge the filing of a Petition Renewing Request for Modification after the case was 

reopened on newly discovered evidence and the Court considering the newly discovered evidence 

as well as the entire new facts (loss ofjob by Appellee) supporting the Petition Renewing 

Request for Modification. 



CONCLUSION 

In conclusion the facts of this case are fairly simple. Appellee filed a Rule 60 Motion to 

Reopen on newly discovered evidence timely and with supporting facts of certain drastic 

decrease in income. After a hearing the Chancellor reopened the case for the introduction of said 

evidence and reset the case for trial for that purpose ( R. E. 55). Six days subsequent to 

reopening Appellee lost his job (T. 59). This fact was asserted in a new Petition Renewing 

Request for Modification (R.E.59) prior to trial. The evidence presented at trial amounted to a 

substantial material change of circumstance ( T. 168-183)( Ex. 4 P. 37-38 and Exhibits to Ex. 4) 

and warranted the change in alimony and child support as stated in the Final Judgment of the 

Chancellor. At no time in this process did the Chancellor ever abuse his discretion which again 

has not been alleged by Appellant. The facts dictated the result in this case and it is the proper 

one. 

Respectfully Submitted, 

John Thomas Ayfjtin 

Attorney at Law 
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JUDGMENT Rule 60 

fact and conclusions of law or make new findings and 
conclusions, and direct the entry of a new judgment. 

(b) Time for Motion. A motion for a new trial 
shall he filed not later than ten days after the entry of 
judgment. 

(c) Time for Sewing Affidavits. When a motion 
for new trial is based upon affidavits they shall be 
filed with the motion. The opposing party has ten 
days after service to file opposing affidavits, which 
period may he extended for up to twenty days either 
by the court for good cause shown or by the parties' 
written stipulation. The court may permit reply affi- 
davits. 

(dl On Initiative of Court. Not later than ten 
days after entry of judgment the court may on its own 
initiative order a new trial for any reason for which it 
might have granted a new trial on motion of a party. 
After giving the parties notice and an opportunity to 
be heard on the matter, the court may grant a timely 
motion for a new trial for a reason not stated in the 
motion. In either case, the court shall specify in the 
order the grounds therefor. 

(e) Motion to Alter or  Amend a Judgment. A 
motion to alter or amend the judgment shall he filed 
not later than ten days after entry of the judgment. 
[Amended effective July 1, 1997.1 

Advisory Committee Historical Note 

Efective July 1, 1997, Rule 59fij. (el a ~ u i  (ej were amend- 
ed to clarify that motions for a new trial and accompanying 
ajWawits, and motio?ls to alter or amend a judgment must 
be filed not later that ten days a&r entry qfjwlgnent.  689 
So. 2d XLIX W e s t  Miss. Cases). 

Comment 

Rule 59 authorizes the tlial judge to set aside a jury 
verdict as to any or aU parts of the issues tried and to grant 
a new trial as jwtice requims. This practice is  not new to 
Mississipd bwt the proeeduws set forth in this rule am. 
The grounds for granting new trials remain the same as 
u& prior state practice; generally stated, hmoeuer, the 
eoud has the power and duty to set aside a verdict and 
mder a neul trial wheneum, in its sound judgment, such 
actian i s  .required See gaeml ly  11 Miss. Digest, New 
T* Key numbers 13-108 (1972). 

The motion must be filed within ten days after the entry 
of jidgment. This is a departure from prior Mississippi 
yractice, National Cas. Co. u Calhmn, 218 Miss. 9, 67 So.2d 
908 (19.53) (new trial m y  be ordered any time pior to 
ezpirat in  of c a r t  tern), and is authorized by MRCP 61~) .  
The ten~day period cannot be enlarged MRCP 61bjP2j. 

When the m o t i a  for new trial is based upon affidavits, 
they shall be filed and served with the motion: the opposing 
nartu then has a m m i m u m  o f  t h i ~ t u  davs in which to serve " " 
> a & - a m v i t s .  MRCP 5&. 

Rule 59(dj allows the court on its own initiative to order a 
new trial, even though there was no motion for a new trial 
for any reason for which the court m y h t  have granted a neu 
trial on the motion of a party. Sanders v State, 239 Miss. 
874, 125 So2d 923 (1961); National Cm. Co. u. Calhot~n, 

supra. If the eoud ererises this powe?: it must spec@, i x  
its order the g ~ a n d s  for the new trial. 

If the cmwt is acting entimly on its o tm ii,itiative in 
ovdering a new trial, it must muke the order ~zol late7 thaz 
t a  days aftw the enby  ofjudgment and may  not makc sz~et i  
a n  order after that peviod hm exp-piwd. 

A motion to alter or amend must be filed withCn t c , ~  dn3s 
after the a t q  of judgmnt; the cou7.t is not pemzittcd to 
extend this time period. 
[Comment amended effective July 1, 1997.1 

RULE 60. RELIEF FROM JUDGMENT 
OR ORDER 

(a) Clerical Mistakes. Clerical mistakes in jurlg- 
ments, orders, or other parts of the record and errors 
therein arising from oversight or omission may he 
corrected by the court a t  any time on its own initiative 
or on the motion of any party and after such notice, if 
any, as the court orders up until the time the record is 
transmitted bv the clerk of the trial court to the 
appellate court and the action remains pending there- 
in. Thereafter, such mistakes mav be so corrected 
only with leave of the appellate cour"t. 

(b) Mistakes; Inadvertence; Newly Discovered 
Evidence; Fraud, etc. On motion and upon such 
terms as are just, the court may relieve a party or his 
legal representative from a final judgment, order, or 
proceeding for the following reasons: 

(1) fraud, misrepresentation, or other misconduct of 
an adverse party; 

(2) accident or mistake; 
(3) newly discovered evidence which by due dili- 

gence could not have been discovered in time to move 
for a new trial under Rule 59(b); 

(4) the judgment is void; 

(5) the judgment has been satisfied, released, or 
discharged, or a prior judgment upon which it is hased 
has been reversed or otheiuise vacated, or it is no 
longer equitable that the judgment should have pro- 
spective application; 

(6) any other reason justifying relief from the judg- 
ment. 

The motion shall he made within a reasonahle time, 
and for reasons (I), (2) and (3) not more than six 
months after the judgment, order, or proceeding was 
entered or taken. A motion under this subdivision 
does not affect the finality of a judgment or suspend 
its operation. Leave to make the motion need not be 
obtained from the appellate court unless the record 
has been transmitted to the appellate court and the 
action remains pending therein. This rule does not 
limit the power of a court to entertain an independent 
action to relieve a party from a judgment, order, or 
proceeding, or to set aside a judgment for fraud upon 
the court. Writs of coram nobis, coram vohis, audita 
auerela. and hills of review and hills in the nature of a 
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hill of review, are aholished. The procedure for oh- 
taining any relief from a judgment shall be by motion 
as prescribed in these rules or by an independent 
action and not otherwise. 

Comment 

Rule 601~1 prcsmibes a n  effzcieut method fov co~reeti?~g 
cle~ieal e m x x  a~q~eaving i n  judymmts, ovdela, or othev 
1 m l . s  of a t ~ i a l  ~ecowt  errors of a moTe substantial natuve 
must be cowected i n  uccovdance with MRCP 59(e) o r  60(b). 
Thus, the Rule 60(aJ plocedure c m  be utilized only to make  
the judgment ov other document speak the t m t h  it cannot 
be used to make it suy somethixg other thun was miginally 
pmnounced. See, e. y., West Vz?ginia Oil & Gas Co. v. 
Gco~ye E Breece Lumbev Co., 213 F.2d 702 (5th Cir. 1954). 
This pmcedula accovds with prior Mississippi ppractice. See 
Miss.Code Ann. 5 11-1-19 (1972); Ralph 3. Prester, 28 
Miss. 744 (1855) (this statute applies solely to the correction 
of judgments and decrees and cannot be eztended so as to 
supply a judgment nevev rendered); Rawson v. Blanton, 204 
Miss. 851, 35 So.2d 65 (1948) (jud,qmment whieh is m m o ? * s  
as to p1aintiff.s nanu  involves merely a clerical error which 
may be eeonaeted in the supreme court without .reversal); 
Healy v. Just, 53 Miss. 547 11876) (there i s  no time limit 
within which a correction to a judgment rnay be made); 
Wilson v. Town of Handsboro, 99 Miss. 254 54 So. 845 
11911) (a11 courts have inherent power to correct clerical 
eirors at any time and to make the ju@ment entered 
correspond to that vendered). 

Unde? Rule 60fa)), evidence &how the recod may  be 
consideved i n  makiny the correction; this also accords with 
p i o r  Mississippi Factice. See Wilson v Town of Hands- 
born, supra ( I n  makiny a determination as to whether the 
correction should be permitted, any euidence of p a d  or 
other kind is competent which throws m t e ? i a l  light on the 
t m t h  of the muttel: "The object of every litigation is to 
obtain . . . a.final determination of the riyhts of the parties. 
That determination is invmiahly what the judges direct, and 
not invariably what the clerks record The power of the 
COWL to make the record e%press the judgment of the coud 
with the utnzost aceumeu auoht not to be restricted2'J. See 
also GA Moore's Fedem1 ~ k c t i e e  Ill 60.01438 (1971~; 11 
Wriyht & Mille7: Federal Practice aud Procedure, Civil 
$5 2851-2856 (197.7). 

Rule GO(b) specifies certain limited g m l u l s  upon which 
final jwlyments m y  be attacked even aftel. the n o m l  
lmceduves of motion for new trial and appeal w e  no longer 
uwailable The ?ule simplifies and amalgamates the pmce- 
d u d  devices available in p i o r  practice. Prior to MRCP 
60(b), Mississippi yecognized the following procedural de- 
vices for %lief f iam judgments, other than by appeal: 

Statute for Cowection of Misrecituk, Miss.Code Ann. 
$ 11-1-19 (1972). This statzrte, vefewed to i r  the peeeding 
discvssion of MRCP 60(a), s u m  applied solely to cowec- 
Lions ofjudgments and decrees and could nut be extended to 
supp1.y a decree or judgment never rendered See Ralph v. 
Pveater, sup~a;  Ruwson v Blunton, supra; V.  Gnffith, 
Mississippi Chanee7y Pvuctice, 6 634 (2d ed 1950). 

Writ of E w m  Covuna Nobis. Generally, this device was 
for wview o f  en'ocs offact, not of law, which substantially 
affected the validity of the judgment but which wew not 
fliscovm.ed until @ev ~endi t iou of the judgment See Peti- 
tion of Blaom, 251 Miss. 25, 168 So.2d 44 (1964). It was 
instituted as a n  independent action 

Bill of Review for E?mr Appavmt. This device was a n  
original bill, mul was jiled and docketed as such. It cuwd a 
mate?ial e m ?  o f l m  apparent on the face of the &ewe and 
the pleadings and proceedings on whieh it is  based, ezclz~sive 
of the evidence. Howeuel: MGs.Code Ann 5 11-5-121 
(19721 pluced a two~yea? limitation upon the pe~iod of time 
a f l e ~  the judgment was entered for filing the bill. See 
Brmun u Wesson, 114 Miss. 216, 74 So. 831 (1917); V.  
G r f l t h  sulna 5 635. 

Bill of Review Based on Newly Discmre~ed Evidence. 
Leave of cmrl  W(IS required for the filing of a bill of reuiew 
based on newly discovered evidence, but after leave was 
obtained the bill was considered as pavt of the action it 
sought to chaUenge. See V.  Gnffith, s u p m  §§ 636-641. The 
two-year limitations of MisaCode Ann § 11-5-121 (1972) 
applied 

Bill in the Nature of a Bill of Review This bill w m  
available as a n  original action for vacating jud.gments taint- 
ed by fiaud, surprise, accident, or mistake as to facts, not to 
law. See Corinth State Bank v. Nizon, 144 Miss. 674, 110 
So. 430 (19261; City of Starkvilla v Thompson, 243 Sa.2d 54 
(Miss.1971); V.  G i f i t h  supra § 642. This device did nut 
yequire leave of court for filing, w was it limited to two 
years' availability. Cf Bill of Review for E n o r  Apparent 
and Bill of Review Based on Newly Discovered Evidence, 
supra. 

Motwns for relid under MRCP 60@) are filed in the 
original action, rather than as ilzdependat actions them- 
selves. Further, motions seeking relief from judgments 
tainted by fi'uud misrepresentation, or other miscaduct  of 
a n  adverse party, MRCP GO(h)(I), accident or mistake, 
G0@)(2), or newly discovered emdence, 60(b)(3), must be 
made within siz m t h s  after the judgment or o?der was 
entered Aside f?am these two features, Rule 60@) does not 
depart significantly from traditional Mississippi practice 
with vespeet to relief from judgments, but i t  dispenses with 
the arcane writs and technical requirements of prior prac~ 
lice Importantly, a Rule GO(b) m o t i n  does nut operate as a 
slay or supersedeas; furthe?; in the cou* gwvened by these 
?ules, Rule 60 supersedes the devices discussed above for 
relieffromjudgments and orders. 

RULE 61. HARMLESS ERROR 
No error in either the admission or the exclusion of 

evidence and no error in any ruling or order or in 
anything done or omitted by the court or by any of 
the parties is ground for granting a new trial or for 
setting aside a verdict or for vacating, modifying, or 
otherwise disturbing a judgment or order, unless re- 
fusal to take such action appears to the court inconsis- 
tent with substantial justice. The court a t  every stage 
of the proceeding must disregard any error or defect 
in the proceeding which does not affect the substantial 
rights of the parties. 

Comment 
MRCP 61 i s  identical to Federal Rules 61 and accords 

with p i o r  Mississippi practice. See, e. y, N e l m  & Blum 
Co. v. Fink, 159 Miss. 372, 131 So. 817 (1930) ( s u ~ o n e  c& 
will not reverse on basis of avgument of counsel unless i t  i s  
palpably evident that thwe has been M u d i c e  injected or 
n~isstatement of material facts); Yazoo & M. V. R. Ca. u 
Williams, 87 Miss. 344, 39 So. 489 (1905) (ewnrs in i n s t n ~ e ~  
t iom will not be muse fov vevevsal whew interests o f  eona~ 
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appeal, together with the docket fee as provided in 
Rule 3(e), and, with cost to the appellant, a certified 
copy of the trial court docket as of the date of the 
filing of the notice of appeal, a certified copy of the 
opinion, if any, and a certified copy of the judgment 
from which the anneal is being taken and a certified ~~ ~ . . - 
copy of the Civil Case Filing Form in civil cases or the 
Notice of Criminal Disnosition Form in criminal cases. ~~ ~~~ ~ 

When an appeal is tak'en by a defendant in a criminal 
case, the clerk shall also serve a copy of the notice of 
appeal upon the defendant, either by personal service 
or by mail addressed to the defendant. The clerk 
shall note on each copy served the date on which the 
notice of appeal was filed. 

Failure of the clerk to serve notice shall not affect 
the perfection of the appeal. Service shall be suffi- 
cient notwithstanding the death of a party or the 
party's counsel. The clerk shall note in the docket the 
names of the parties to whom the clerk mails copies 
with the date of mailing. 

(e) Payment of Fees. Upon the filing of any 
separate or joint notice of appeal from the trial court, 
the appellant shall pay to the clerk of the trial court 
the docket fee to he received by the clerk of the trial 
court on behalf of the Supreme Court. 
[Adapted ta govern matters filed on or after January 1, 1995; 
amended June 21,1996.1 

Aduisory Committee Historical Note 

Effective June 21, 1996, Rule 3(d) was amended to require 
the c h k  of the trial court to transmit the Civil Case Filing 
Form or the Notice of Criminal Disposition F m m  to tlw 
clerk of the Supleme Court. 673-678 So.2d XYXI/II  W e s t  
Miss.Cases 1996). 

Effective J a n m y  1, 1995, Miss.R.App.P. 3 replaced Miss. 
Sup.Ct.R. 3, abvacing placeedings in the Court ofAppeak. 
Rule 3fd) was further amended to require the clerk of the 
trial courl to tvansmit additional documents to the clerk of 
the S u r e m e  Court 644-1347 So.2d XWI -Xy l r I I  (West 
MissCases 1994). 

Effective July 1, 1994, the C o m m a t  to Miss.Sup.Ct.R. 3 
~ ~ l s  amended to note that the fee to be paid under Rule 3(e) 
is pmided  by statute. 632-635 So.2d V W e s t  Miss.Cases 
1994). 

Effective October 29, 1992, Rule 3(e) and Fo?m 1 were 
amended to state that the notice of appeal shall specitid the 
party or papa?ties against whom the appeal is  taken. Rule 
3(d) was amended to effect technical changes. 003-605 So2d 
XXVII -XYII I I  W e s t  Miss.Cases 1992). 

Contrnent 

Rule 3 and Rule 4 combine to set folth tlm procedwes nwd 
time flame ~ O T  perfecting 57% appeal. Thi  sance pwceduws 
ave to be used for appeals in civil 5 7 2 d  cviminul C C I S ~ S .  

Rules 10 and 11 state hmu the cox t~n t  of the vceord on 
appeal is  determined nnd h m  the record is completed nnd 
tvansmitted to the C02ot. 

the notice of appeal is  not filed within the time specified i n  
Rule 4, e i tha  the Supmme Court or  the Court of Appeals, an 
its own motion or. a motion of a party, will d i ~ m i ~ ~  it. 
Failure to take any step, othev than the timely filinrj of a 
notice of appeal is glaund f w  such action as either uppel- 
late court deems appvopriate, whieh may  include dismissal 
of the appeal. Steps whieh must be taken ui th in  seven days 
afterfiling the notice of appeal include the designation ofthe 
vecod under Rule lO(b)(l) and deposit of cost estimate 
under Rule l l(b)(l i .  

The appellant is  required by M.R.C.P. 5(a) to serve on all 
parties a c w  of the notice of a p e a l  as submitted to the 
trial eoud clerk. Rule 3(d) ~erpzl.es the c b k  to transmit to 
all pmties and to the Supreme Court d w k  copies of the 
notice of appeal indicating the date on which the notice qi 
appeal was filed Ordinarily, the uppella7zt should supply 
the tvial cou?t clerk with a sufficient numbev of copies of the 
notice of appeal to accomplish this. The clwk may  a l t ema~  
tively prepare the copies at the appellant's expense. The 
failure of the appellant cw the tvial court c l e~k  to sevue copies 
of the notice does not affect the peljection of the appeal. 

The fee to be paid under Rule 3(e) is  set by statute. See 
Miss.Code Ann. 5 25-7-3 (1994). 

R U L E  4. A P P E A L  AS O F  RIGHT- 
W H E N  TAKEN 

(a) Appeal and Cross-Appeals in Civil and Crimi- 
nal Cases. Except as provided in Rules 4(d) and 4(e), 
in a civil or criminal case in which an appeal or cross- 
appeal is permitted by law as of right from a trial 
court to the Supreme Court, the notice of appeal 
required by Rule 3 shall be filed with the clerk of the 
trial court within 30 days after the date of entry of the 
judgment or order appealed from. If a notice of 
appeal is mistakenly filed in the Supreme Court, the 
clerk of the Supreme Court shall note on it the date 
on which it was received and transmit it to the clerk of 
the trial court and it shall he deemed filed in the trial 
court on the date so noted. 

(b) Notice Before Entry of Judgment. A notice 
of appeal filed after the announcement of a decision or 
order but before the entry of the judgment or order 
shall be treated as filed after such entry and on the 
day of the entry. 

(c) Notice by Another Party. If a timely notice of 
appeal is filed by a party, any other party may file a 
notice of appeal within 14 days after the date on wh~ch 
the first notice of appeal was filed, or within the time 
otherwise prescribed by this rule, whichever period 
last expires. 

(d) Post-trial Motions in Civil Cases. If any 
party files a timely motion of a type specified immedi- 
ately below the time for appeal for all pa t ies  runs 
from the entrv of the order disnosine of the last such -~ ~ . - 
motion outstanding. This provision applies to a timely 
motion under the Mississinoi Rules of Civil Procedure: ~~~~ ~ ~ 

(1) for judgment under k h e  60(b); (2) under Rule 
52(h) to amend or make additional findings of fact, 
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judgment: (4) under Rule 59 for a new trial: or (5) 
for relief under Rule 60 if the motion is filed no later 
than 10 days after the entry of judgment. A notice of 
appeal filed after announcement or entry of the judg- 
ment but before disposition of any of the ahove mo- 
tions is ineffective to appeal from the judgment or 
order, or part thereof, specified in the notice of ap- 
peal, until the entry of the order disposing of the last 
such motion outstanding. Natwithstanding the provi- 
sions of Appellate Rule 3(c), a valid notice of appeal is 
effective to appeal from an order disposing of any of 
the above motions. 

(el Post-trial Motions in Criminal Cases. If a 
defendant makes a timely motion under the Uniform 
Criminal Rules of Circuit Court Practice: (1) for 
judgment of acquittal notwithstanding the verdict of 
the jury, or (2) for a new trial under Rule 5.16, the 
time for appeal for all parties shall run from the entry 
of the order denying such motion. Notwithstanding 
anything in this rule to the contrary, in criminal cases 
the 30 day period shall run from the date of the denial 
of any motion contemplated by this suhparagraph, or 
from the date of imposition of sentence, whichever 
occurs later. A notice of appeal filed after the court 
announces a decision sentence, or order but before it 
disposes of any of the ahove motions, is ineffective 
until the date of the entry of the order disposing of 
the last such motion outstanding, or until the date of 
the entry of the judgment of conviction, whichever is 
later. Notwithstanding the provisions of Appellate 
Rule 3(c), a valid notice of appeal is effective to appeal 
from an order disposing of any of the above motions. 

(0 Parties Under Disability. In the case of par- 
ties under a disability of infancy or unsoundness of 
mind, the various periods of time for which provision 
is made in this rule and within which periods of time 
action must be taken shall not begin to run until the 
date on which the disability of any such party shall 
have been removed. However, in cases where the 
appellant infant or person of unsound mind was a 
plaintiff or complainant, and in cases where such a 
person was a party defendant and there had been 
appointed for him or her a guardian ad litem, appeals 
to the Supreme Court shall be taken in the manner 
prescribed in this rule within two years of the entry of 
the judgment or order which would cause to com- 
mence the running of the 30 day time period for all 
other appellants as provided in this rule. 

(g) Extensions. The trial court may extend the 
t i e  for filing a notice of appeal upon motion filed not 
later than 30 days after the expiration of the time 
otherwise prescribed by this rule. Any such motion 
which is fded before expiration of the prescribed time 
may be granted for good cause and may be ex parte 
unless the court otherwise requires. Notice of any 
such motion which is filed after expiration of the 
prescribed time shall be given to other parties, and 
the motion shall be granted only upon a showing of 
excusable neglect. No such extension shall exceed 30 

days past such prescribed time or 10 days from the 
date of entry of the order granting the motion, which- 
ever occurs later. 

(h) Reopening Time for Appeal. The trial court, 
if it finds (a) that a party entitled to notice of the 
entry of a judgment or order did not receive such 
notice from the clerk or any party within 21 days of its 
entry and (b) that no party would he prejudiced, may, 
upon motion filed within 180 days of entry of the 
judgment or order or within 7 days of receipt of such 
notice, whichever is earlier, reopen the time for appeal 
for a period of 14 days from the date of entry of the 
order reopening the time for appeal. 

(i) Taxpayer Appeals. If the board of supervisors 
of any county, or the mayor and board of aldermen of 
any city, town or village, or any other board, commis- 
sion or other officer of any county, or municipality, or 
district, sued in an official capacity, fails to file a 
notice of appeal under Rule 4(a) within 20 days after 
the date of entry of an adverse judgment or order, or 
within 7 days after filing of a notice by another party 
pursuant to Rule 4(c), any taxpayer of the county, 
municipality or district shall have the right a t  the 
taxpayer's own expense to employ private counsel to 
prosecute the appeal in compliance with these rules. 
If the governmental entity files a notice of appeal, the 
appeal shall not be dismissed if any such taxpayer 
objects and prosecutes the appeal at the taxpayer's 
own expense. 

[Adopted to govern matters filed on or after January 1,1995; 
amended effective July 1, 1997; July 1, 1998.1 

Aduisory Committee Historical Note 

Effective Ap i lZ9 ,  1998, Rwles 41d) and (e) were amended 
to provide that a a t i c e  of appeal filed before disposition of 
specified post trial m t i a n s  becomes effective on disposition 
thereof and is effective to appeal said disposition I n  addi- 
tion, the list of specified motions was a l a ~ g e d  lo include 
M.R.C.P. 60 motions filed within 10 days. 706-708 So.2d 
XLIV (West MissCases 1998). 

Effectiwe July 1, 1997, a new Rule 41h) was added to 
provide for reopening of time fov appeal in the event that a 
notice of ently of judgment i s  not received The f o m r  
Rule 41h) was redesignated 4fil. 689-692 So.Zd LXII (West 
Miss.Cases 1997). 

Effective Januanj 1, 1995, Miss.R.App.P. 4 yeplaced Miss. 
SupCtR .  4, abracing proceedings in the Court of Appeals. 
644-647 So.2d XYVII-XYX W e s t  Miss.Cases 1994). 

Effective July 1. 1994, the Comment to Miss.Sup.Ct.R. 4 
was amended to delete referewes to repealed statutes and 
matevial caeeming the tvansition f7om statutory proce- 
duves to Rule practice 652-685 So.2d V (West Miss.Cases 
1994). 

Effective July 1, 1994, the Comment to Miss.Sup.Ct.R. 4 
was amended to w i d e  that the date of the enby  qf the 
jud.gment is the date the jzcdgnwnt i s  entewd in the geneval 
docket of the clerk of c a v t  and to delete an  m~tdated case 
citation 632-635 SoZd XLIV-XLV (West Miss.Cnses 1994). 
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Comment 

Rule 4 applies to appeals and moss appeals in all civil 
and criminal cases. The date of entry q f j u d g m a t  is the 
date the j?&nzent is entered in the general docket of the 
clerk ofcourt MfssR.CrvP. 58. 

The notice of appeal requiremat applies to all f a n s  of 
appeal including moss appeals. Rule 4(c) requires that a 
notice of appeal for a m s s  appeal be filed within 14 days 
after the dote on which the first notice of appeal w fiM, 
unless a h e r  period i s  prescribed by a n o t h  ;mouision of 
Rule 4. 

Previously, Rule 4(d) specified c d a i n  post hid motions 
that had to await disposition before a valid notice of appeal 
could be filed Any notice of appeal filed before such 
disposition had no / m e  or effect Rule 4(e) had the same 
prowisions for specified post trial m o t i a s  in criminal cases. 
Those pmvisions of Rules 41d) and 4(e), h e ? :  mated a 
trap for an  u w p e c t i n g  lit*ant who filed a notice ofappeal 
before a post trial motion, or while a post tnaL motion was 
pending. Because the Rules .required a party to file a new 
notice of appeal after the motin's disposition, unless a new 
notice was filed the Supreme Court lacked jurisdiction to 
hear the appeal. See I n  re Kimbraugh, 680 So.2d 799 
(Miss.1996). Many litigants, especially pro se litigants, 
failed to file the second notice of appeal and the Court 
ezpressed dissalisfactia with the rule. See id. (Bavks, J ,  
dissenting) and (McRas, J., dissenting). 

Rules 4(d) a d  4(e) now prmide that a notice of appeal 
filed before the disposition of a specifid post trial m o t i a  
w i U  become effective upon disporition of the motion A 
notice filed before thefiling o f m  ofthe specifid m o t i a s  or 
after the filing of a m o t i a  but before its dispositia is, in 
effect, suspended until the mot ia 's  disporition, whereupon 
the previowly filed notice effectively plaees jurisdiction in 
the Supreme Con* Stilt ordinarily the filing of a notice 
of appeal should come after the disposition of these mot ias .  
A n  appeal should not be noticed and dncketed in the Su- 
preme Comi while it is still possible that the appealing 
party may obtain reliefin the trial court 
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. . 
pose. 77(d) of t h e ~ i s s i s s i p p i  Rules of Civil P;oeedwe, is either 
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Because a notice of appeal will ripen into an  effective 
appeal upon disposition of a post trial motion, in some 
instances there wiU be an  appeal- a judgmat  that has 
been altered substantially became the motion w gmnted 
in whole or in part. Many svch appeals will be dismissed 
for want ofpmsecution when the appellant fails to m e t  the 
briefing schedule. But, the appellee may also move to strike 
the appeal. When responding to s w h  a motion, the appeG 
lant would have a n  opportunity to stale that, even though 
some relief s q h t  in a post trial m o t h  was grante6 the 
appellant still plans to pursue the appeal. Because the 
appellant's response would pmvide the appellee with s u n -  
cient notice of the appellant's intentions, an  additional 
notice ofappeal is unnecessary. 

While Rule 4 is patterned after its Federal counterpae 
Rule 4(d) departs fmm. Fe- practice b?~ plwiding that a 
valid notice of appeal is effective lo appeal frmn an  order 
disposing ofapost trial lolling motion. Under FED.R .~P.P .  
4(a)(4), i f a  party wishes to appealfrom the disposition q f a  
post trial toUing motion, the party must amend the notice to 
so indicate. However, requiring amendment of the notice of 
appeal would ereale a TW, albeit less severe, trap for 
unsuspedina litigants. without serving a substantial mv- 

Rule 4(d) is also anzended lo include, amolzg motions that 
eztend the time for filing a notice of appea(, a Rule 60 
motion that is filed within I0 days after entry qfjudgment. 
This eliminates the dificulty ofdetennining whether a post 
trial motion made within 10 days after entry of a judgment 
is a Rule 59 motion, which tolls the time for filiny a% 
appeal or a Rule 60 motion, which historically has not 
tolled the time. See Michael v. Michael 650 So.2d 469 
(Miss.1995). 

Rule 410 continues to recognize an  extension for parties 
under a legal disability. See Pa& u. Knight 491 So2d 
217 (Miss.1986). 

Rule 4(g) is based on FedR.App.P. 4(a)(5). Rule 4(g) ha.? 
been drafted to mTe ambiguities in the federal rule. A 
motionfiled before expiration ofthe 30 day p a a d  may be er 
parte and may be granted for any "good cause." This 
standard is zdatieal to that found in Rule 26. The e x k n ~  
sion may not go beyond SO days after the t i m  preescribed in 
Rule 4(a). 

If the motion is not filed until the extension period has 
begun to run, the burden rests on the appellant to show the 
failure to file a timely notice was a result of "excusable 
neglect" Mere failure to learn of entry qf the judgment i s  
gaerally not a y m n d  for showing exmsable neglect. 
Counsel in a case taken under advisement has a duty to 
check the docket regularly. But see City of Gulfport v. 
Sozon, 457 So.2d 1215, 1217 (1983) (when trial court sits as 
an  appellate court, parties may reasonably expect notifica- 
t i a f r v n  the court or clerk when a ruling i s  made). Filing 
a notice is a simple act, and a party must do all it could 
reasonably be ezpeeted to do to perfect the appeal in a timely 
fashion Counsel's failure to read published rules of court 
and counsel's ~elianee a mistaken legal advice from a trial 
court clerk will not show excusable neglect. Campbell v. 
Bowlin, 724 F.2d 484, 488 (5th Cir1984); Reed w. Kroger Co, 
478 F.2d 1268 (T.E.C.Rl97S). Excusable neglect will not be 
shown by counsel's busy trial schedule Pinero Schroeder v. 
Fed Nat'l Mtg. Ass'n, 574 F.2d 1117 (1st Cir1978j. 
On the other hand, a party misled by actions of the conrt 

can esldlish excusable neglect. See Chipser w. Kohlmeye? & 
Co., 600 F.2d 1061, 1063 (5th Cir.1979); I n  re M m ,  502 
F.2d 520, 522 (5th Cir.1974) (dictum). Excusable neglect 
may be shown w h r e  a timely muiled notiee was lute because 
of unanticipated and uncontrollable delays in the mail. 
FaUa. u. United States. 378 U S .  189. 81 SCt. 1689. 12 , ~. 
L.Ed2d 760 (1964). ~ e k  generally, 9 W. Moore, ~ e & m l  
Practice ll204.13[1-31. 

A n  excusabb negbct motion must be filed within, the 30 
day extension period The extas ion will be limited to that 
period or to a period ending 10 days after the entry of an  
order granting the motion, whichever oemw later. 

In  criminal cases, the Conrt may s u s p e d  this Rule 4 to 
pennit out of time appeals. Post-conviction relief proceed- 
ings are governed by the rules contvolling criminal appeals. 
See MissCode A n n  § 9949-25(1) (1994); Williams v State, 
456 So2d 1042, 1043 (Miss.1984). No such m s p e n s i m  
however, is permitted in a civil case. See Rules 2fcj; 260). 

Rule 41k) is patterned after FedR.AppP 4(a)(6j, which 
was added to the Federal Rules in 1991. Rule 4(h) prmides 
a limited opportunity for relief; indeperwlent of and i n  
addition to that available under Rule 4(g), in cirmnutances 
where the notice of a t 7 y  o f a  judgment or orde? vequived to 
be mailed bu the clerk o f  the trial court m m u a n t  to Rule 
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not received b y  a party ov is  received so late as to impuiv the 
oppol.tU7zity to file a timely notice of appeal. Rule 4(h) 
allows a trial court to Teopenfov u briefperiod the t i n e  for 
apueal u p m  af indiny  that notice of entry of ajudgment or 
ordev was not veceived from the clerk or a party within 21 
days qf its entry and that no party would be prejudiced 
While the p a ~ i y  seeking .relief under Rule 4[h) bears the 
burden qfpemuading the trial cm~rt  of lack of timely notice, 
a specific factual denial qf mceipt of notiee rebzlts and 
tevminates the presumption that mailed notice was received. 
See Nunley u. City of Los Angeles, 52 F.5d 792, 798 (9th 
Cir.1995). "Prejudice" means some adverse consequence 
otker than the cost of having to oppose the appeal and 
encounter. the risk of?-evelad consequences that are present 
in every appeal. Prejudice might arise, for example, i f  the 
appellee M taken some a t i n  in reliance a the ezpiratim 
of the normal time period for filing a wt iee  oj' appeal. 

While the trial court retains some discretion to refuse to 
reopen the time for appeal even when the mquirements qf 
Rule (4J(hJ are met, the c m e p t  of excmable neglect enzbod- 
ied in Rule 4(y) simply has no place in the application o j  
Rule 4(h). See Avolio v Suffolk, 29 F.Sd 50, 5 s  (2d Cir. 
1994). "To hold othenoise would negate the addition ofRule 
4lh1, which provides a n  avenue of relief separate and apart 
from Rule 4IgI." Nunley v. City of Los Angeles, 52 F.Sd 
792, 797 (9th Cir1995). Thus, "zuhere wn-receipt has been 
mowen and no other p u t y  would be prejudiced the denial qf 
relief cannot rest a [a lack qf escusuble neglect, such aSI a 
pw'ly's failz~re to leam independently of the enby  q f j u d g ~  
men1 during the thWy-day period for filing notices of 
appeal." Id at 798. 

Reopenixg may be ordered only upon a motion filed 
within 180 days of the entry of a judgment or order or 
within 7 days ofreceipt of notice of such entry, whichever is 
earlier. This plowision establishes a n  outer time limit of 
180 days for a party wwho feils to receive limely notice of 
en13 of a judgmmt or wrder to seek a d d i t i m l  time to 
appeal and enables any winning party to shorten the 
1804ay period by sending (and establishing poofofreceipt 
ofJ its own notice of entry of a judgment or dl; as 
authorized by MissRCivP.  77(d). Winning parkies are 
encouraged to send the* own notice in vrder to lessen the 
chance that a jl*dge will aeeept a claim ofnon-meeipt in the 
face of evidence that notices were sent by both the clerk and 
the winning party. Receipt q f a  winning party's notice will 
shorten only the time for reopening the time for appeal 
under this subdivision, leaving the no& time peviods for 
appeal maff$tf/eeted 

If the motion is granted, the trial c o u ~ i  may  reopen the 
time forfiling a notice of appeal only for a period of14 days 
f 7 m  the date of entry of the order reopening the t i n e  for 
upped 

The taxpye?. who prosecutes an appeal unda Rule 4[iJ 
must comply with these rules and file a timely notiee of 
uppeal under 4(a), or 4(c), ifapplicable 
[Comment amended effective July 1, 1997; July 1, 1998.1 

R U L E  5. INTERLOCUTORY A P P E A L  
B Y  P E R M I S S I O N  

(a) Petition for Permission toAppeal. An appeal 
from an interlocutoiy order may he sought if a suh- 
stantial basis exists for a difference of opinion on a 
question of law as to which appellate resolution may: 

(1) Materially advance the termination of the litiga- 
tion and avoid exceptional expense to the parties; or 

(2) Protect a party from substantial and irreparable 
injury; or 

(3) Resolve an issue of general importance in the 
administration of justice. 

Appeal from such an order may he sought by filing 
a petition for permission to appeal with the clerk of 
the Supreme Court within 21 days after the entry of 
such order in the trial court with proof of service on 
the trial judge and all other parties to the action in 
the trial court. 

(b) Content of Petition; Answer. The petition 
shall contain: a statement of the facts necessary to an 
understanding of the question of law determined by 
the order of the trial court; a statement of the 
question itself; a statement of the current status of the 
case; and a statement as to why the petition for 
interlocutory appeal is timely. The petition shall fnr- 
ther identify all other cases or petitions for interlocu- 
tory appeal pending before the appellate court and 
known to the petitioner which are related to the 
matter for which interlocutory review is sought. The 
petition shall include or have annexed a copy of the 
order from which appeal is sought and of any related 
findings of fact, conclusions of law or opinion. Within 
14 days after service of the petition, the trial judge 
may file a statement informing the appellate court of 
any reasons why that judge believes that the petition 
should or should not be granted, and any adverse 
party may file an answer in opposition with the clerk 
of the Supreme Court, with proof of service on the 
trial judge and all other parties to the action in the 
trial court. The petition with any statement by the 
trial judge and answers of all parties responding shall 
be submitted without oral argument unless otherwise 
ordered. 

(c) Form of Papers; Number of Copies. Four (4) 
copies of the petition and answer, if any, shall he filed 
with the original, hut the Court may require that 
additional copies be furnished. The provisions of Rule 
27 concerning motions shall govern the filing and 
consideration of the petition and answer, except that 
no petition or answer, including its supporting brief, 
shall exceed 15 pages in length. 

(dl Grant of Permission; Prepayment of Costs; 
Filing of Record. If permission to appeal is granted 
by the Supreme Court, the appellant shall pay the 
docket fee as required by Rule 3(e) within 14 days 
after entry of the order granting permission to appeal, 
and the record on appeal shall he transmitted and 
filed and the appeal docketed in accordance with 
Rules 10, 11, and 13. The time fxed hy those rules 
for transmitting the record and docketing the appeal 
shall run from the date of entry of the order granting 
permission to appeal. A notice of appeal need not be 
filed. 
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Child Custody and Visitation Law and 
Practice (Matthew Bender). 

5 93-5-2. Divorce on grounds of irreconcilable differences. 
(1) Divorce from the bonds of matrimony may be granted on the ground of 

~rreconcilable differences, but only upon the joint complaint of the husband 
and wife or a complaint where the defendant has been personally served with 
process or where the defendant has entered an appearance by written waiver 
of process. 

(2) If the parties provide by written agreement for the custody and 
maintenance of any children of that  marriage and for the settlement of any 
property rights between the  parties and the court finds that such provisions 
are adequate and sufficient, the agreement may be incorporated in the 
judgment, and such judgment may be modified as other judgments for divorce. 

( 3 )  If the parties are unable to agree upon adequate and sufficient 
provisions for the custody and maintenance of any children of that marriage or 
any property rights between them, they may consent to a divorce on the ground 
of irreconcilable differences and permit the court to decide the issues upon 
which they cannot agree. Such consent must be in writing, signed by both 
parties personally, must state that  the parties voluntarily consent to permit 
the court to decide such issues, which shall be specifically set forth in such 
consent, and that the parties understand that the decision of the court shall be 
a binding and lawful judgment. Such consent may not be withdrawn by a party 
without leave of the court after the court has commenced any proceeding, 
including the hearing of any motion or other matter pertaining thereto. The 
failure or refusal of either party to agree as to adequate and sufficient 
provisions for the custody and maintenance of any children of that marriage or 
any property rights between the parties, or any portion of such issues, or the 
failure or refusal of any party to consent to permit the court to decide such 
issues, shall not be used as evidence, or in any manner, against such party. No 
divorce shall be granted pursuant T,O this subsection until all matters involving 
custody and maintenance of any child of that  marriage and property rights 
between the parties raised by the pleadings have been either adjudicated by 
the court or agreed upon by the parties and found to be adequate and sufficient 
by the court and included in the judgment of divorce. Appeals from any orders 
and judgments rendered pursuant to this subsection may be had as in other 
cases in chancery court only insofar as such orders and judgments relate to 
issues that  the parties consented to have decided by the court. 

(4) Complaints for divorce on the ground of irreconcilable differences 
must have been on file for sixty (60) days before being heard. Except as 
otherwise provided in subsection (3) of this section, a joint complaint of 
husband and wife or a complaint where the defendant has been personally 
served with process or where the defendant has entered a n  appearance by 
written waiver of process, for divorce solely on the ground of irreconcilahle 
differences, shall be taken as proved and a final judgment entered thereon, as 
in other cases and without proof or testimony in termtime or vacation, the 
provisions of Section 93-5-17 to the contrary notwithstanding. 
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(5) Except a s  otherwise provided in  subsection (3) of this section, no 
divorce shall be granted on the ground of irreconcilable differences where there 
has  been a contest or denial; provided, however, t ha t  a divorce may be granted 
on the grounds of irreconcilable differences where there has  been a contest or 
denial, if the  contest or denial has  been withdrawn or cancelled by the  party 
filing same by leave and order of the court. 

(6) Irreconcilable differences may be asserted a s  a sole ground for divorce 
or a s  an  alternate ground for divorce with any other cause for divorce se t  out 
in Section 93-5-1. 

SOURCES: Laws, 1976, ch. 451,s 1; Laws, 1978, ch. 367,s 1; Laws, 1990, ch. 584, 
9 1, eff from and  after passage (approved April 9, 1990). 

Cross References - Causes for divorce generally, see § 93-5-1. 
Provision of divorce decree respecting custody of children and alimony, see 5 93-5-23. 
Annulment of marriage, see $5 93-7-1 et seq. 

JUDICIAL DECISIONS 

1. Generally. 
2. Applicability. 
3. Personal appearance requirement. 
4. Pleadings. 
4.5. Contest or denial. 
5. Child custody, support. 
6. Modifiability. 

1. Generally. 
Under an irreconcilable differences di- 

vorce, pursuant to Miss. Code Ann. 8 93- 
5-2(3), a written consent must state that 
the parties voluntarily consent to permit 
the court to decide the issues upon which 
they cannot agree, and the consent defines 
the issues that are to be contested and 
resolved by the chancellor. A chancellor 
erred when he failed to abide by what the 
parties had stipulated in the consent to 
divorce, namely, that all businesses of the 
parties were t o  he classified as marital 
property. Johnson v. Johnson, -So. 2d -, 
2003 Miss. App. LEXIS 1203 (Miss. Ct. 
App. Dec. 16, 2003). 

Because there was no enforceable 
agreement between the divorcing parties, 
the chancellor was required to address 
issues of property distribution and sup- 
port consistent with the principles of eq- 
uitable distribution; however, the record 
was completely devoid of any analysis of 
the appropriateness of the distribution of 
property or the award of alimony, and the 
chancellor merely took what was an 
agreement for purposes of an irreconcil- 

able differences divorce and made it the 
order of the court, with the result that, by 
failing to apply the 12 factors to be con- 
sidered in awarding alimony, there was 
not an appropriate and equitable distribu- 
tion of property or a fair and just amount 
of alimony awarded. Ash v. Ash, - So. 2d 
-, 2003 Miss.App. LEXIS 1040 (Miss. Ct. 
App. Nov. 4, 2003). 

A separation agreement signed by both 
parties was valid and binding as of the 
date of its execution and was not voided by 
the untimely death of the husband or by 
any supposed reconciliation of the parties 
and, consequently, the wife was precluded 
by the separation agreement from inher- 
iting the estate of the husband. Barton v. 
Barton, 790 So. 2d 169 (Miss. 2001). 

The chancellor did not exceed his stat- 
utory authority when he entered a final 
judgment of divorce on the sixtieth day 
subsequent to the filing of the joint com- 
plaint, rather than waiting until the next 
day, as the last day of the 60 day period 
prescribed by subsection (4) of this section 
is properly included in computing that 
period. Robbins v. Robbins, 744 So. 2d 394 
(Miss. Ct. App. 1999). 

Giving a strict interpretation to subsec~ 
tion (2) of this section, the statute pro- 
vides that the parties provide a written 
agreement and that the court finds that 
such provisions are adequate and suffi- 
cient; thus, where there was no written 



consent agreement, the chancellor ex- 
ceeded his statutory authority by granting 
a divorce based on irreconcilable differ- 
ences. Cassibry v. Cassihry, 742 So. 2d 
1121 (Miss. 1999). 

The chancellor was manifestly in error 
when he granted a n  irreconcilable differ- 
ences divorce to the parties since there 
was no written agreement between the 
parties that resolved all matters touching 
on child custody and support and the 
settlement of all property rights; attor- 
neys' notes signed by the parties a t  the 
end of a day's negotiations were incom- 
plete and were nothing more than unin- 
formative and practically unintelligible 
scribblings and were devoid of any infor- 
mation about child custody, visitation, or 
the various matters touching on the sup- 
port and maintenance of the children of 
the parties. Joiner v. Joiner, 739 So. 2d 
1043 (Miss. Ct. App. 1999). 

Although the parties had not entered 
into a property settlement agreement nor 
had the court adjudicated those issues on 
the date that the court declared the par- 
ties divorced, such error was harmless 
where the agreed judgment of divorce pro- 
vided for temporary custody and support 
and the parties thereafter entered into a 
child custody, support and property settle- 
ment agreement which the chancellor 
found to be adequate and sufficient and 
which was approved by the chancellor in  
the final judgment. Rounsaville v. 
Rounsaville, 732 So. 2d 909 (Miss. 1999). 

An oral agreement of the parties is not 
sufficient to satisfy the requirements of 
the statute; the consent agreement must 
be written and signed by both parties. 
Cook v. Cook, 725 So. 2d 205 (Miss. 1998). 

The problem with § 93-5-2 is that i t  
requires all financial matters incident to 
the divorce to be resolved by voluntary 
agreement. Section 93-5-2 blithely pro- 
ceeds on the premise that parties having 
irreconcilable differences regarding their 
marriage will somehow be able to recon- 
cile their differences on financial matters. 
What is needed is a simple amendment to 
5 93-5-1 providing for a thirteenth ground 
for divorce: irreconcilable differences. 
That ground for divorce should be subject 
to proof as any other. The defendant's 
denial should have no more effect than his 

or her denial in the case of any of the other 
12 grounds for divorce. That one spouse 
out of blindness, obstinance or nostalgia 
refuses to recognize i t  hardly means that a 
marriage may not in fact be irretrievably 
broken. Most important, the defending 
spouse's refusal to agree on financial mat- 
ters would he no bar to the granting of a 
divorce because of irreconcilable differ- 
ences. Wilson v. Wilson, 547 So. 2d 803 
(Miss. 1989). 

A prior property settlement agreement 
entered into by the parties is not enforce- 
able if i t  is not approved by the court for 
purposes of S 93-5-2, which requires that 
parties seeking a divorce on the grounds 
of irreconcilable differences enter into a 
property settlement agreement that is to 
be incorporated into the final decree. 
Traub v.-Johnson, 536 So. 2d 25 (Miss. 
1988). 

A divorce accompanied by property set- 
tlement did not revoke, by implication, a 
previously executed will where the parties 
continued to live together, the divoke de- 
cree or property settlement contained no 
proof of intent to revoke the prior testa- 
mentary instrument, and there was no 
showing that the property settlement was 
anything more than a formality to comply 
with the requirements of a divorce for 
irreconcilable differences. Rasco v. Estate 
of Rasco, 501 So. 2d 421 (Miss. 1987). 

Agreement between divorcing husband 
and wife, which was incorporated into 
their divorce decree pursuant to Missis- 
sippi Code 8 93-5-2, which obligated hus- 
band to pay $5,000 per month to wife, and 
further ~rovided that oavments to the . . 
wife woild not terminate upon husband's 
death or wife's remarr ia~e.  and that wife 
could never ask that pa;ments to her be 
increased, was, notwithstanding the use 
of the term "alimony" therein, in fact a 
property settlement or lump sum alimony, 
payable in fixed, unalterable install- 
ments, which could not be modified on 
ground of husband's subsequent deterio- 
rated financial condition. East v. East, 493 
So. 2d 927 (Miss. 1986). 

Although no fault divorce may not be 
granted without parties having made pro- 
visions by written agreement for custody 
and maintenance of children and for set- 
tlement of property rights between par- 
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ties, effective date of separation agree- 
ment is not delayed until no fault divorce 
is granted. Crosby v. Peoples Bank, 472 
So. 2d 951 (Miss. 1955). 

When parties who obtain divorce on 
grounds of irreconcilable differences have 
submitted property settlement agreement 
which has been incorporated by court into 
final decree; contradictory, private con- 
tract entered by parties is void as against 
public policy. Sullivan v. Pouncey, 469 So. 
2d 1233 (Miss. 1985). 

When $ 93-5-2 has been complied with, 
a custody, support, alimony and property 
settlement agreement becomes a part of 
the final decree for all legal intents and 
purposes, and this is so, whether the 
agreement is copied verbatim into the text 
of the decree, whether i t  is attached as an 
exhibit and incorporated by reference, or 
whether it is simply on file with the clerk 
of the court; if the agreement is sufficient 
to comply with the statute, that  is enough 
to render i t  a part of the final decree of 
divorce. Switzer v Switzer, 460 So. 2d 543 
(Miss. 1984). 

2. Applicability. 
Amended 8 93-5-2, which became effec- 

tive April 9, 1990, applied to a divorce 
action in which all pleadings were filed 
prior to the effective date of the amend- 
ment and trial took place after the effec- 
tive date since the amended statute af- 
fected only the mode of procedure and no 
substantive right of any of the parties. 
and the proceedings which were in process 
under the statute had not reached the 
stage of final judgment a t  the time the 
modification by amendment became effec- 
tive. Massingill v Massingill, 594 So. 2d 
1173 (Miss. 1992). 

chancellor. The chancellor abused his dis- 
cretion in refusing to grant the divorce 
without a personal appearance where the 
parties were proceeding pro se, the wife 
was a resident of California, and the hus- 
band was incarcerated in a correctional 
facility. Bullard v. Morris, 547 So. 2d 789 
(Miss. 19891. 

4. Pleadings.  
The mere fact that irreconcilable differ- 

ences was asserted in the pleadings filed 
by botli parties as an alternate ground for 
divorce did not, in and of itself, meet all 
the requirements of 9 93-5-2131, which 
mandates a written consent to a divorce 
on the ground of irreconcilable differences 
signed by both parties, and was not alone 
sufficient to justify a divorce on the 
ground of irreconcilable differences; al- 
though both parties requested a divorce 
on the ground of irreconcilable differ- 
ences, both parties also denied that  the 
other party was entitled to a divorce on 
that ground, and, therefore, the facts ne- 
gated any conclusion that there was mu- 
tual consent to a divorce on the ground of 
irreconcilable differences. Massingill v. 
Massingill, 594 So. 2d 1173 (Miss. 1992). 

The chancery court acted beyond its 
statutory authority in awarding divorce 
on ground of irreconcilable differences 
where there was no written agreement of 

3. Persona l  a p p e a r a n c e  requirement .  
In an uncontested divorce action based 

on irreconcilable differences, it was within 
the chancellor's discretion to determine 
whether a personal appearance of a party 
or of a n  attorney was required since no 
proof is required under 9 93-5-2, which 
governs a divorce sought on the grounds of 
irreconcilable differences, and neither 
5 93-5-7 nor 93-5-17, which govern the 
conduct of divorce nroceedinrs. indicates a 

the parties regarding property rights, and 
husband had filed cross-complaint against 
wife whose complaint sought a divorce on 
grounds of adultery, habitual cruel and 
inhuman treatment, and, in the alterna- 
tive, irreconcilable differences. Alexander 
v. Alexander, 493 So. 2d 978 (Miss. 19861. 

Filing of second complaint by husband, 
grounded on wife's adultery, which was 
inconsistent with first complaint based 
upon irreconcilable differences, consti- 
tuted an effective withdrawal from and 
objection to the first complaint and, since 
wife had adequate notice, chancellor could 
grant divorce and custody of minor child 
to husband on second complaint, notwith- 
standing the parties' earlier execution of 
child custody, child support, and property 
settlement agreements, hlccleave v. 
McCleave, 491 So. 2d 522 IMiss. 1586). 

4.5. Contes t  o r  denial .  
requirement that the person seeking the Granting a divorce based on irreconcil- 
divorce must personally appear before the able differences on the day set for the trial 
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to hear a fault-based divorce fully con- dates, without exception, that children be 
tested by one of the parties and where raised in a given community. Bell v. Bell, 
irreconcilable differences had not been 572 So. 2d 841 (Miss. 1990). 
"led as an alternative was manifest error The pmvision in $ 93-5-2 stating that a 
because the statutory requirements for divorce decree "may be modified i s  other 
irreconcilahle differences divorce were not decrees for divorce," refers only to child 

An irreconcilable differences divorce re-. 
quires that neither spouse contest its 
granting; this does not mean that both 
spouses must fervently desire a divorce; 
unless a spouse exercises the right to 
contest it, a decree of divorce may be 
entered. Sanford v. Sanford, 749 So. 2d 
353 (Miss. Ct. App. 1999). 

The wife was entitled to relief from a 

met. Perkins v. Perkins, 787 So. 2d 1256 custody and maintenance because prop- 
(Miss. 2001). erty right settlements are fixed and final. 

A divorce judgment relating to child sup- 
aort is not a settlement of nrooertv riehts. 
which is immutable, fixedband not sGject 
to change, but a decretal provision based 
upon the reasonable needs of the child 
coupled with the ability of the parent to 
oav. and which can varv. denendent uoon . .. ". . 
future developments. Brown v. Brown, 
566 So. 2d 718 (Miss. 1990). 

judgment of divorce where she was nnrep- 
resented. she indicated several times her 
misunderstanding of her husband's right 
to a divorce merely by wanting one, she 
expressed frequently her opposition to the 
divorce, and, not least of all, she promptly 
sought to undo the agreement. Sanford v. 
Sanford, 749 So. 2d 353 (Miss. Ct. App. 
1999). 

5. Child custody. suaaort. 
Although the chancelior erred by grant- 

 in^ a divorce absolute before adiudicatina 
a f i  matters involving custody and main- 
tenance of the children and property 
rights between the parties raised by the 
pleadings, such error was harmless in the 
absence of a showing of prejudice. John- 
ston v. Johnston, 722 So. 2d 453 (Miss. 
1998). 

Chancellor can modify child support 
provisions of divorce decree only when 
there has been material or substantial 
change in circumstances of one of the 
parties, and that is true for divorces 
granted due to irreconcilable differences. 
Bruce v Bruce, 687 So. 2d 1199 (Miss. 
1996). reh'edenied. 691 So. 2d 1026 (Miss. , - 
1997). 

A child support agreement, submitted 
to the court pursuant to 3 93-5-2, which 
ends support for a child before that child 
reaches the age of 21 or is otherwise 
emancinated. is unenforceable as to the 
rights i f  the child. Lawrence v. Lawrence, 
574 So. 2d 1376 (Miss. 1991). 

Chancery courts must refuse to approve 
any child custody agreement presented 
under § 93-5-2 or otherwise which man- 

In a divorce suit wherein the husband 
answered and cross-claimed for divorce 
and for custody of the parties' minor child 
and, where in  the interim, the child was 
found to be a neglected child while in 
mother's custody and custody was given to 
child's maternal grandfather by youth 
conrt referee, the chancellor, who, a t  the 
divorce hearing, refused to hear testimony 
on child's custody, left child in custody of 
maternal grandfather, and granted di- 
vorce on irreconcilahle differences, was 
without authority to substitute youth 
court referee's judgment, and in so doing, 
he deprived natural father of right to be 
heard on the custody of his son. Keely v. 
Keely, 495 So. 2d 452 (Miss. 1986). 

Filing of second complaint by husband, 
grounded on wife's adultery, which was 
inconsistent with first complaint based 
upon irreconcilable differences, consti- 
tuted a n  effective withdrawal from and 
objection to the first complaint and, since 
wife had adequate notice, chancellor could 
grant divorce and custody of minor child 
to husband on second complaint, notwitb- 
standing the parties' earlier execution of 
child custody, child support, and property 
settlement agreements. McCleave v. 
McCleave, 491 So. 2d 522 (Miss. 1986). 

3 93-5-2 gives the chancellor the power 
and the responsibility, in the face of the 
reasonably foreseeable, to require a rea- 
sonable escalation clause in every child 
support agreement, tailored to the situa- 
tion of parties, absent unusual circum- 
stances that might render i t  inequitable. 
Tedford v. Dempsey, 437 So. 2d 410 (Miss. 
1983). 

6. Modifiability. 
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6. Modifiability. granted due to irreconcilable differences. 
Chancery court did noc err in denying a Rruce v. Bruce, 687 So. 2d 1199 (Miss. 

husband's motion for modification of the 1996), reh'g denied, 691 So. 2~11026 (Miss. 
amount of child support payable under a n  1997). 
agreement entered into in connection with Support agreements for divorces 
the parties' irreconcilable differences di- granted on ground of irreconcilable differ- 
vorce where husband had paid less than ences are subject to modification, but only 
10 percent of the amount due and had if there has been material change in cir- 
voluntarily changed jobs resolting in a cumstances with one or more of parties 
lowering of the husband's income; hus- which occurs as reslllt of after-arising 
band was ordered ta not only continue circumstances not reasonably anticipated 
paying the agreed amount but the amount at  time of agreement. Varner v. Varner, 
of the husband's monthly obligation was 666 so, 2d 493 ( ~ i ~ ~ ,  1995). 
increased to pay the past due anlount section 93.5-2 Qves the chancellor the 
Seeley v. Stafford, 840 So. 2d 111. (Miss. power and the responsibility, in the face of 
C t  App. 2003). the reasonably foreseeable, to require a 

This section empowered the chancellor reasonable escalation clause in every child 
to modify a judgment of divorce by entry of support agreement, tailored to the situa- a supplemental judgment based on sob- 
stantial evidence to support the reforma- tion of parties, absent unusual circum- 

tion of the parties, property settlement stances that might render i t  inequitable. 

agreement, v,  ill,,^^, 734 s o .  2d Tedford v. Dempsey, 437 So. 2d 410 (Miss. 

327 (Miss. Ct. App. 1999). 1983). 
chancellor can lnodify child support Alimony agreements in divorces based 

provisions of divorce decree only when upon irreconcilable differences are  subject 
there has been material or to modification the same a s  other decrees. 
change in circumstances of one of the Taylor V. Taylor, 392 So. 2d 1145 (Miss. 
parties, and that is true for divorces 1981). 

RESEARCHREFERENCES 

ALR. Fault as co~lsideration in alimony, 
spousal support, or property divisio~l 
awards pursuant to no-fault divorce. 86 
A.L.R.3d 1116. 

What constitutes "incompatability" 
within statute specifying i t  as substantive 
ground for divorce. 97 A.L.R.3d 989. 

Divorce: order requiring that party not 
compete with former marital business. 59 
A.L.R.~~II 1075. 

Alimony as affected by recipient 
spouse's remamiage in absence of controi- 
ling specific statute. 47 A.L.R.5th 129. 

Am Jur. 8 Am. Jur. PI & Pr Forms 
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marriage) 

8 93-5-3. Not mandatory to deny divorce because of recrimi- 
nation. 

If a complainant or cross-camplainant i n  a divorce action shal l  prove 
grounds entit l ing h i n ~  to  a. divorce, i t  shal l  not be mandatory on a n y  chancello? 
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railing children of their marriage as wit- exigent cases. Jethrow v. Jethrow, 571 So 
nesses, and counsel should advise their 2d 270 (Miss. 1990). 
clients against doing so except in the most 

RESEARCHREFERENCES 

ALR. Divorce: spouse's right to order 
that other spouse pay expert witness fees. 
4 A.L.R.5th 403. 

§ 93-5-21. Exclusion of spectators from courtroom. 

The court may, in its discretion, exclude all persons from the court room 
during the trial except the officers of the court, attorneys engaged in the case, 
parties to the suit and the witness being examined. 

SOURCES: Codes, 1880, § 1166; 1892, S 1571; Laws, 1906, § 1679; Hemingway's 
1917, § 1421; Laws, 1930, § 1419; Laws, 1942, 8 2741. 

Cross References - Another section derived from same 1942 code section, see 
;S 93-5-19. 

JUDICIAL DECISIONS 

Statute provided wide discretion for a custody cases. In re Memphis Publ'g Co., 
chancellor to close trials in divorce and 823 So. 2d 1150 (Miss. 2001). 

E) 93-5-23. Custody of children; alimony. 

When a divorce shall be decreed from the bonds of matrimony, the court 
may, in its discretion, having regard to the circumstances of the parties and the 
nature of the case, as may seem equitable and just, make all orders touching 
the care, custody and maintenance of'the children of the marriage, and also 
touching the maintenance and alimony of the wife or the husband, or any 
allowance to be made to her or him, and shall, if need be, require bond, sureties 
or other guarantee for the payment of the sum so allowed. Orders touching on 
the custody of the children of the marriage shall be made in accordance with 
the provisions of Section 93-5-24. The court may afterwards, on petition, 
change the decree, and make from time to time such new decrees as the case 
may require. However, where proof shows that both parents have separate 
incomes or estates, the court may require that each parent contribute to the 
support and maintenance of the children of the marriage in proportion to the 
relative financial ability of each. In the event a legally responsible parent has 
health insurance available to him or her through an employer or organization 
that may extend benefits to the dependents of such parent, any order of 
support issued against such parent may require him or her to exercise the 
option of additional coverage in favor of such children as he or she is legally 
responsible to support. 

Whenever the court has ordered a party to make periodic payments for the 
maintenance or support of a child, but no bond, sureties or other guarantee has 
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been required to secure such payments, and whenever such payments as  have 
become due remain unpaid for a period of at  least thirty (30) days, the court 
may, upon petition of the person to whom such payments are owing, or such 
person's legal representative, enter an order requiring that bond, sureties or 
other security be given by the person obligated to make such payments, the 
amount and sufficiency of which shall be approved by the court. The obligor 
shall, as in other civil actions, be served with process and shall be entitled to 
a hearing in such case. 

Whenever in any proceeding in the chancery court concerning the custody 
of a child a party alleges that the child whose custody is a t  issue has been the 
victim of sexual or physical abuse by the other party, the court may, on its own 
motion, grant a continuance in the custody proceeding only until such 
allegation has been investigated by the Department of Human Services. At the 
time of ordering such continuance the court may direct the party, and his 
attorney, making such allegation of child abuse to report in writing and provide 
all evidence touching on the allegation of abuse to the Department of Human 
Services. The Department of Human Services shall investigate such allegation 
and take such action as it deems appropriate and as provided in such cases 
under the Youth Court Law (being Chapter 21 of Title 43, Mississippi Code of 
1972) or under the laws establishing family courts (being Chapter 23 of Title 
43, Mississippi Code of 1972). 

If aRer investigation by the Department of Human Services or final 
disposition by the youth court or family court allegations of child abuse are 
found to be without foundation, the chancery court shall order the alleging 
party to pay all court costs and reasonable attorney's fees incurred by the 
defending party in responding to such allegation. 

The court may investigate, hear and make a determination in a custody 
action when a charge of abuse andlor neglect arises in the course of a custody 
action as provided in Section 43-21-151, and in such cases the court shall 
appoint a guardian ad litem for the child as provided under Section 43-21-121, 
who shall be an attorney Unless the chancery court's jurisdiction has been 
terminated, all disposition orders in such cases for placement with the 
Department of Human Sewices shall be reviewed by the court or designated 
authority at  least annually to determine if continued placement with the 
department is in the best interest of the child or public. 

The duty of support of a child terminates upon the emancipation of the 
child. The court may determine that emancipation has occurred and no other 
support obligation exists when the child: 

(a) Attains the age of twenty-one (21) years, or 
(b) Marries, or 
(c) Discontinues full-time enrollment in school and obtains full-time 

employment prior to attaining the age of twenty-one (21) years, or 
id) Voluntarily moves from the home of the custodial parent or guardian 

and establishes independent living arrangements and obtains full-time 
employment prior to attaining the age of twenty-one (21) years. 

SOURCES: Codes, Hutchinson's 1848, ch. 34, art. 2 (7); 1857, ch. 40, art. 17; 1871, 
B 1772; 1880, D 1159; 1892, B 1565; Laws, 1906, 3 1673; Hemingway's 1917, 



6 1415; Laws, 1930, .$ 1421; Laws, 1942, 6 2743; Laws, 1954, ch. 228; Laws, 
1979, ch. 497; Laws, 1983, ch. 513, § 3; Laws, 1986, ch. 518, § 15; Laws, 1989, 
ch. 434,s 1; Laws, 1993, ch. 558, § 2; Laws, 1994, ch. 591, § 6; Laws, 1996, ch. 
345, 8 1; Laws, 2000, ch. 453, 9: 2, eff from and af te r  July 1, 2000. 

Editor 's  Note - Laws, 1999, ch. 432, $ 1, provides that: 
"SECTION 1. From and after the date Laws, 1999, ch. 432, is effectuated under 

Section 5 of the Voting Rights Act of 1965, all family courts are abolished. All matters 
pending in any family court abolished shall be transferred to the county court of the 
county wherein the family court was located without the necessity for any motion or 
order of court for such transfer." 

Cross  References  - Provisions relative to orders for withholding amounts of 
overdue child support payments from income of obligors, see $3 93-11-101 through 
93-11-119. 

Prohibition on divorce on grounds of irreconcilable differences in absence of written 
agreement providing for custody and maintenance of children and settlement of 
property rights, see 3 93-5-2. 

Custody and support of minor children and additional remedies, see 5 93-11-65. 
Enforcement of support of dependents, see $8 93-25-1 et seq. 
Criminal sanctions against noncustodial parent or relative for removal of child under 

age of fourteen from state in violation of court order, see $ 97-3-51. 

JUDICIAL DECISIONS 

I. ALIMONY. 23. Amount of support. -. 
1. Generally. 24. Education expenses. 

2. Factors in determining whether ali- 25. Medical expenses. 

mony should be granted. 26. Escalation clauses. 

3. S p o u s e ' s  infidelity. 27. Termination or nonsupport. 

4. -Snouse's desertion. 28. Practice and procedure. 
5. -Spouse's mental condition. 
6. -Financial considerations. 
7. -Other considerations. 
8. Duration of payments. 
9. Amount of payments; generally. 
10. -Periodic payments. 
11. -Lump sum payments. 
12. Interest on alimony. 
13. Separate maintenance. 
14. Court's power or discretion. 
15. Alimony pendente lite. 
16. Practice and procedure. 

11. CUSTODY. 

17. Generally. 
18. Factors in determining award of cus- 

tody. 
19. Mother's right to custody. 
20. Jurisdiction. 
21. Practice and procedure. 

111. SUPPORT OF CHILDREN. 

22. Generally. 

29. Visitation 

IV. DECREES. 

30. Decree; generally. 
31. Effect of decree. 

V. MODIFICATION OF DECREE 

32. Alimony; generally. 
33. -Change in spouse's income. 
34. Support; generally. 
35. -Change in spouse's income. 
36. Custody; generally. 
37. -Choice of child. 
38. -Relocation of child. 
39. -Evidence. 
40. -Res jndicata. 
41. -Extra-marital conduct. 
42. Remarriage. 
43. Education. 
44. Visitation. 
45. Lump sum payments. 
46. Payments in arrears. 

47. Jurisdiction. 
48. Practice and proced~ 
49. Retirement, pension 

VI. ENFORCEMENT 

50. Enforcement by c o u ~  
51. -Forced sale or lien 
52. -Contempt; general 
53. - -Prima facie evi, 
54. --Confinement. 
55. - -Defenses. 
56. Enforcement by suit 

VII. OTHER MI  

57. Collusion, effect of, 
58. Bonds, requirement 
59. Life insurance policq 
60. Review. 
61. Property division. 
62. Attorney fees; gener; 
63. -Fees granted-to 

pay. 
64. - -Miscellaneous. 
65. -Fees not granted- 
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