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I. STATEMENT OF ISSUES PRESENTED 

1. Whether the Circuit Court was correct in granting Defendants' motion 

for summary judgment because Plaintiffs' claims were barred by the 

applicable statute of limitations as provided by Miss. Code 3 15-1-49 

when the subject case was filed over six (6) years after the accident 

giving rise to this lawsuit? 

2. Based upon the record of Shepard 1', whether the dismissal in Shepard 

I was a voluntary dismissal without prejudice? - 

3. Whether the Circuit Court was correct in holding that the statute of 

limitations was not tolled by Miss. Code 3 15-1-69 because it is 

undisputed that Plaintiffs voluntarily dismissed Shevard I without 

prejudice? 

4. Whether Plaintiffs' waived their right to contend in this appeal that 

Shepard I was dismissed as the result of an "adverse ruling" by failing 

to raise this issue in response to Defendants' motion for summary 

judgment in Shevard 11, and by taking contrary positions in Shevard I 

and Shevard II? 

The original lawsuit in this action (hereinafter Shepard I) was removed to the Federal Court of 
the Southern District of Mississippi after being filed in the State Circuit Court of Scott County on 
July 20, 1998. The second lawsuit, and the one before this Court now, which was filed in the 
State Circuit Court of Scott County on August 16,2004, were filed by the same Plaintiffs and 
assert the same cause of action relating to the same accident which occurred on July 10, 1998. 



5. Whether the Plaintiffs' are estopped from contending that the dismissal 

of She~ard  I constituted an "adverse ruling" when the Order dismissing 

Shepard I was entered at Plaintiffs' request and never challenged on 

appeal, when Plaintiffs represented to the Fifth Circuit that the Order 

dismissing Shevard I was a voluntary dismissal without prejudice, when 

the Fifth Circuit in Shepard I relied on Plaintiffs' representation that 

She~ard  I was voluntary dismissed by Plaintiffs without prejudice and 

held that the dismissal in Shevard I was a voluntary dismissal without 

prejudice, when Plaintiffs did not dispute Defendants' itemization of 

undisputed facts in support of their summary judgment motion thereby 

admitting that Plaintiffs' dismissal of Shevard I was a voluntary 

dismissal without prejudice, and when Plaintiffs' counsel admitted at the 

summary judgment hearing Shevard I that Plaintiffs' dismissal of 

Shepard I was a dismissal without prejudice? 

6 .  Whether this Court should adopt an "adverse ruling" exception to tolling 

the statute of limitations when neither Miss. Code fj 15-1-69 nor 

Mississippi caselaw recognizes this exception? 

7. Whether Plaintiffs' waived appellate review of their contention that the 

statute of limitations was tolled by Miss. Code § 15-1 -57 while Shepard 



I was pending by failing to raise this issue in response to Defendants' - 

motion for summary judgment in Sheuard II? 

8. Whether Plaintiffs' claims were tolled by Miss. Code $ 15-1-57 when 

there was no prohibition or injunction against Plaintiffs filing a second 

action prior to the expiration of the statute of limitations? 

11. STATEMENT OF THE CASE 

This appeal raises the issue of whether a party who voluntarily dismisses a 

federal court action without prejudice is afforded the benefit of tolling pursuant to 

Miss. Code $ 15-1-69, especially when Plaintiffs' dismissal was motivated by an 

attempt to avoid Rule 36 admissions, the Federal District Court's denial of Plaintiffs' 

motion to remand, and after Plaintiffs observed a jury verdict in favor of Defendants 

in the companion case that arose out of the same incident. 

This appeal also raises the issue of whether the Plaintiffs are estopped from 

contending that their own voluntary dismissal of Shevard I constituted an "adverse 

ruling" when the Order dismissing Shepard I was entered at Plaintiffs' request and 

never challenged on appeal, when Plaintiffs represented to the Fifth Circuit that the 

Order dismissing Sheuard I was a dismissal without prejudice, when Plaintiffs did not 

dispute Defendants' itemization of undisputed facts in support of their motion for 

summary judgment thereby admitting that Plaintiffs' dismissal was a dismissal 



without prejudice, and when Plaintiffs' counsel admitted to the Circuit Court Judge 

at the summary judgment hearing in Shevard I1 that Plaintiffs' dismissal of Shepard 

I was a voluntary dismissal without prejudice. - 

Similarly, this appeal raises the issue of whether this Court should adopt an 

"adverse ruling" exception to tolling the statute of limitations when neither the plain 

language of Miss. Code 8 15-1-69 nor Mississippi law recognizes this exception. 

Furthermore, given Plaintiffs' brief, this appeal raises the issue of whether this Court 

should consider Plaintiffs' counsel's statements concerning his recollection of events 

which allegedly transpired in Shevard I rather than looking to the record in She~ard  

L2 - 

Additionally, the appeal raises the issue of whether Plaintiffs' waived appellate 

review of their contention that the statute of limitations was tolled by Miss. Code 5 

15-1-57 while Shepard I was pending by failing to raise this issue at the summary 

judgment hearing in Shevard 11. Finally, the appeal raises the issue of whether Miss. 

Code 3 15-1-57 tolls Plaintiffs' cause of action while Shevard I was pending in 

federal court when there was no mandatory legal prohibition preventing Plaintiffs 

from filing a second state court action. 

See Defendants' Motion to Strike filed in conjunction herewith. 

4 



I. Course of Proceedings and Dis~osition in the Court Below 

A. ShepardI 

The original cause of action (hereinafter referred to as Shepard I) was filed by 

the wrongful death beneficiaries of Lucy R. Shepard in the Circuit Court of Scott 

County, Mississippi on July 20,1998 pursuant to the Mississippi Wronghl Death Act 

5 11-7-13. (P.R.3 at 430-40). The accident giving rise to this action occurred on July 

10, 1998 at the Cedar Street railroad crossing located in Forest, Scott County, 

Mississippi. (P.R. at 499). The accident involved Lucy R. Shepard's southbound 

vehicle which collided with a westbound KCS freight train. Id. Phyllis Body McKee 

was a passenger in Shepard's vehicle. Id. Defendants Eric W. Robinson, Robert E. 

Everett, and C.L. Duett (hereinafter "the train crew") were operating the train on the 

date of the subject accident. Id. Everett was the conductor, and Robinson and Duett 

were the engineers of the subject train. Id. Both Everett and Lucy Shepard are now 

deceased. Id. 

Plaintiffs' complaint alleged negligence against the railroad and the train crew. 

(P.R. at 430-40). After Defendants answered the complaint denying Plaintiffs' 

allegations of negligence, the parties conducted substantial discovery in state court. 

3 

P.R. is the abbreviation for Pleadings Record, and R.T. is the abbreviation for Record 
Transcript. 



Id. On May 7, 1999, KCS propounded Rule 36 requests for admissions asking - 

Plaintiffs to admit that they had no evidence supportive of their claims against the 

individual train crew members (the requests did not address KCS as a corporate 

defendant)? (P.R. at 441). Plaintiffs failed to timely respond to KCS' requests for 

admissions, thereby admitting the matters addressed in KCS' requesk5 (P.R. at 441- 

48); See also Miss. R. Civ. P. 36. 

After Plaintiffs admitted to having no evidence supportive of their claims 

against the train crew, Defendants removed Shepard I to federal court based upon 

federal diversity jurisdiction. (P.R. at 451). On July 23, 1999, Plaintiffs filed a 

motion to remand, which was denied by United States District Court Judge, Henry T. 

Wingate, finding that Plaintiffs' admissions defeated Plaintiffs' claims against the 

The train crew and plaintiffs are Mississippi residents. KCS is a foreign corporation. 

Rule 36 of the M.R.C.P. is clear in stating that Requests for Admissions not answered within 
thirty (30) days are admitted. See Miss. Rule of Civ. Proc. 36 (stating "the matter is admitted 
unless, within thirty days after service of the request, or within such shorter or longer time as the 
court may allow, the party to whom the request is directed serves upon the party requesting the 
admission a written answer or objection addressed to the matter. . . .'3. Mississippi caselaw also 
is clear that the rule is to be strictly interpreted as it is written. See DeBlanc v. Stand, 814 So.2d 
796,799 (Miss. 2006) (citing Education Placement Servs. v. Wilson, 487 So.2d 1316 (Miss. 
1986) (holding "Rule 36 is to be enforced according to its terms"). Furthermore, the record is 
clear that Plaintiffs never filed any type of motion to set aside the admissions made by failing to 
timely respond. (P.R. at 441-48). This is significant because Plaintiffs rely on the McKee case in 
arguing that Shepard I should have been remanded as Shepard 1's facts were the mirror image of 
McKee. However, this is not correct as the Plaintiff in McKee never admitted to having no 
claims against the train crew; and therefore, McKee is distinguishable on these grounds. 



train crew. (P.R. at 455-62). In its Order denying Plaintiffs' motion to remand, the 

trial court dismissed the train crew as Defendants. (P.R. at 462). On March 2 1,200 1, 

Plaintiffs appealed the District Court's denial of Plaintiffs' motion to remand to the 

Fifth Circuit Court of Appeals, which the Court dismissed finding that Plaintiffs had 

no basis for appellate jurisdiction. (P.R. at 463-65). 

On February 21,2003, a jury returned a verdict in favor of KCS in the case of 

Phyllis Body McKee, who was a passenger in Lucy Shepard's vehicle. (P.R. at 5 1 1); 

See McKee v. Kansas Citv So. Rv. Co, 358 F.3d 329 (5" Cir. 2004)6. After observing 

the McKee verdict and dissatisfied with being in Federal Court after unsuccessfully 

trylng to remand the case, Plaintiffs attempted to avoid their Rule 36 admissions 

which were never withdrawn or amended by employing a legal "~trategy"~ to move 

to voluntarily dismiss Shevard I in an attempt to manufacture a final judgment to 

obtain immediate Fifth Circuit review of the district court's denial of Plaintiffs' 

Motion to Remand instead of waiting until this issue was ripe for appeal. (P.R. at 

466-468). The District Court granted Plaintiffs' motion to dismiss, construing the 

6 The McKee jury verdict in favor of KCS was subsequently reversed by the Fifth Circuit on the 
grounds that the Federal District Court lacked jurisdiction over the McKee case. McKee v. 
Kansas City So. Ry. Co, 358 F.3d 329 (5" Cir. 2004). 
7 

See Marshall v. Kansas City Southern Railway, 378 F.3d 495, 498 (5Ih Cir. (Miss.) 
2004). 



motion as one for voluntary dismissal pursuant to Rule 41 of Federal Rules of Civil 

procedure.' (P.R. at 470-72). Accordingly, the district court entered aFinal Judgment 

dismissing She~ard I pursuant to the Plaintiffs' motion. Id 

After the District Court granted Plaintiffs' motion for voluntary dismissal, 

Plaintiffs attempted to appeal from the order of dismissal challenging the District 

Court's ruling on Plaintiffs' motion to remand. (P.R. at 473-502). In their appeal to 

the Fifth Circuit, Plaintiffs never challenged the validity or correctness of the District 

Court's order dismissing Plaintiffs' claims pursuant to Rule 41. Id. To the exact 

contrary, Plaintiffs vigorously asserted in their brief to the Fifth Circuit that the 

district court's dismissal in Shevard I was in fact a voluntary dismissal without 

prejudice, even though the order did not specifically state one way or the other as to 

Plaintiffs argue that Defendants requested the Court to convert the Plaintiffs' voluntary dismissal 
to a Rule 41 dismissal. However, this is not true. Defendants merely responded to Plaintiffs' 
motion stating that Defendants did not contest the motion, but suggested to the trial court that the 
proper rule for dismissal was a Rule 41 dismissal without prejudice since Rule 54(b) was 
inapplicable to a motion for voluntary dismissal without prejudice as Rule 54(b) only applies to 
partial dismissals. (P.R. at 471); See F.R.C.P. 54(b). Indeed, Rule 54(b), standing alone, 
provides no basis whatsoever for voluntarily dismissing a case. Specifically, Rule 540)  provides 
that "the court may direct entry of a final judgment as to one or more but fewer than all o f  the 
claims or ~ a r t i e s  only upon an exmess determination that there is no iust reason for delay. . . ." 
F.R.C.P. 540)  (emphasis added). Because Plaintiffs moved to voluntarily dismiss all of their 
claims, Rule 54 was inapplicable as the rule neither applies to voluntary dismissals nor 
dismissals of all claims. Most importantly, the dismissal order of the district court in Shaard I 
does @contain the "express determination" requested of Rule 54(b), and Plaintiffs never 
challenged this order on appeal. 



whether the dismissal was with or without prejudice. (P.R. at 473-502)9. 

Significantly, Plaintiffs asserted that "the district court's order of dismissal was 

without preiudice as Rule 41 (a)(2) mandates that dismissals under its provisions are 

without preiudice unless otherwise specified in the order and the order of dismissal 

entered bv the district court did not specifv that the dismissal was with preiudice." 

(P.R. at 570) (emphasis added). This fact was noted and relied on by the Fifth Circuit 

in its opinion: 

In their reply brief on appeal, Plaintiffs vi~orouslv assert that their 
motion "reauested entrv of final iud~ment. but not with ~reiudice." 
(emphasis added). In reliance on Plaintiffs' representation, the Fifth 
Circuit held that given (1) Plaintiffs' most recent insistence that the 
dismissal at issue was without prejudice and (2) the express language in 
Rule 41(a)(2) that a dismissal under that rule is without prejudice 
"[u]nless otherwise specified in the order" (which it is not), we are 
constrained to conclude that the dismissal was, in fact, without prejudice. 

(P.R. at pp. 485). 

In reliance on Plaintiffs' "insistence" that the dismissal of She~ard I was 

without prejudice, the Fifth Circuit dismissed Plaintiffs' second appeal, holding that 

the district court's order of dismissal, which was entered pursuant to Plaintiffs' own 

motion for voluntary dismissal, was a voluntary dismissal without prejudice. (P.R. 

at 473-85). Accordingly, the Fifth Circuit dismissed Plaintiffs' appeal, holding that 

See also Marshall, 378 F.3d at 500. 



Plaintiffs' voluntary dismissal of She~ard I without prejudice lacked the requisite 

finality so as to confer the Fifth Circuit with appellate jurisdiction over the matter. 

(P.R. at 473-502). Plaintiffs did not seek reconsideration of this Fifth Circuit order, 

did not seek rehearing en banc, and did not appeal or seek certiorari to the U.S. 

Supreme Court. Instead, as explained below, they decided to refile in state court as 

if the voluntary dismissal order without prejudice had never been entered. 

B. Shepard I1 

On August 16,2004, over six years after the subject incident, Plaintiffs filed 

the present action against Defendants in the Circuit Court of Scott County 

(hereinafter ''Shepard II"). (P.R. at 3). On June 2 1,2005, Defendants filed a motion 

for summary judgment asking the Circuit Court to dismiss Plaintiffs' claims as time 

barred pursuant toMiss. Code 5 15-1-49. (P.R. at 426-29). Notably, Plaintiffs didnot 

dispute any of the undisputed facts relied on by Defendants in support of their motion 

for summary judgment, thereby admitting (once again) that Plaintiffs voluntary 

dismissed She~ard I without prejudice. (P.R. at 523-30). Moreover, during the 

hearing on Defendants' motion for summary judgment, Plaintiffs' counsel, Herbert 

Lee, Esquire, admitted to the trial court that Plaintiffs' voluntarily dismissed She~ard 

I without prejudice. (R.T. at 8). - 

Specifically, at the hearing on Defendants' motion for summary judgment, 



Plaintiffs' counsel stated: 

BY THE COURT: And then, in this case. you voluntarilv dismissed the 
Defendant, Kansas Citv Southern. Did vou not? 
BY MR. LEE: Yes. We did. 
BY THE COURT: You voluntarilv dismissed Kansas City. 
BY MR. LEE: Yes. 

(R.T. at pp. 8) (emphasis added). In reliance on Plaintiffs' admission that Shenard I 

was voluntary dismissed by Plaintiffs without prejudice, the Circuit Court held that 

the statute of limitations had expired, and that the statute of limitations was not tolled 

while She~ard I was pending because Plaintiffs' voluntarily dismissed She~ard I 

without prejudice. (P.R. at 602). Plaintiffs then filed their Notice of Appeal on March 

27,2006. (P.R. at 670). 

111. SUMMARY OF THE ARGUMENT 

The trial court was correct in granting Defendants' motion for summary 

judgment because Plaintiffs' claims in this action are barred by the three (3) year 

statute of limitations found in Miss. Code 9 15-1-49. (P.R. at 426-29). The incident 

giving rise to this action occurred on July 10, 1998. (P.R. at 3). Plaintiffs filed this 

action on August 16,2004, more than six (6) years after the subject incident occurred. 

(P.R. at 3). Furthermore, the trial court was correct in ruling that the pendency of 

Shepard I did not toll the statute of limitations because Plaintiffs' voluntarily 

dismissed that action without prejudice. Mississippi law is clear that a plaintiff who 



dismisses a prior action without prejudice does not receive the benefit of tolling. See 

W.T. Raleigh Co. v. Barnes, 109 So. 8 (Miss. 1926). 

Moreover, although Plaintiffs now advocate that Shepard I was dismissed as 

the result of an"adverse ruling" and this Court should adopt an "adverse ruling" 

exception to Miss. Code $15-1 -69, this contention contradicts the record in Shepard 

I when the Order dismissing She~ard I was entered at Plaintiffs' request and never - 

challenged on appeal, and when the Plaintiffs represented to the Fifth Circuit that the 

Order dismissing She~ard I was a dismissal without prejudice. (P.R. at pp. 484-86) 

Moreover, this contention contradicts Plaintiffs' admissions in Shepard I1 when 

Plaintiffs did not dispute Defendants' itemization of undisputed facts in support of 

its summaryjudgment motion thereby admitting that Plaintiffs' dismissal was without 

prejudice, and when Plaintiffs' counsel, Herbert Lee, Esq., admitted to the trial court 

at the summary judgment hearing that Plaintiffs' dismissal of Shepard I was a 

voluntary dismissal without prejudice. (P.R. at 523-530) (R.T. at pp. 8). Under these 

facts and admissions, it is extremely disingenuous for Plaintiffs to now take the exact 

opposite position that Shepard I was dismissed as the result of an "adverse ruling" by 

the district court. 

Also, Plaintiffs' request for this Court to adopt the "adverse ruling" exception 

to the savings statute is not supported by the plain language of Miss. Code 9 15-1-69 



nor Mississippi law. Moreover, it is undisputed that Plaintiffs voluntary dismissal of 

Shevard I is not an "adverse ruling" as it came at the hands of Plaintiffs. (R.T. at pp. 

8). 

Additionally, Plaintiffs are precluded from challenging the validity of the 

District Court's order of dismissal in Shepard I in this Court. Plaintiffs embraced this 

ruling before the Fifth Circuit, and the Fifth Circuit relied upon Plaintiffs' embracing 

the ruling. Moreover, it is undisputed that the order of dismissal in Shevard I correctly 

stated that Shepard I was voluntarily dismissed by Plaintiffs without prejudice. (R.T. 

at pp. 8). For these reasons, Plaintiffs are barred from collaterally attacking the 

District Court's Order of Dismissal in this Court under the doctrine of judicial 

estoppel. 

Plaintiffs waived any argument that Miss. Code 3 15-1 -57 tolled the statute of 

limitations by failing to raise this issue in the trial court. Notwithstanding Plaintiffs' 

waiver of this argument, the statute of limitations period was not tolled by Miss. Code 

$ 15-1-57 as Plaintiffs were never prohibited by law from filing another state court 

action while Shevard I was pending in Federal Court. For this reason, Miss. Code 

$ 15-1-57 did not toll Plaintiffs' claims while the case was pending in federal court. 



V. ARGUMENT AND AUTHORITIES 

I. Plaintiffs' claims are barred bv the ap~licable statute of 
limitations. 

Plaintiffs' claims are barred by the three year statute of limitations found in 

Miss. Code $ 15-1-49. The following facts are undis~uted as Plaintiffs did not 

dispute these facts in response to Defendants' motion for summary judgment: 

The subject accident occurred on July 10, 1998; 

The Plaintiffs filed their first action (Shepard I) on July 20, 1998; 

Plaintiff Eric Shepard was the adult male husband of the decedent 
and is the father of the decedent's two minor children; 

Both Eric Shepard and the decedent's minor children were named 
Plaintiffs in Plaintiffs' first action; 

Plaintiffs voluntarilv dismissed their first action (Shepard I) 
without preiudice; and 

On August 16, 2004, Plaintiffs filed the present action in this 
Court, more than six (6) years after the subject accident occurred. 

(P.R. at 426-27) (emphasis added). 

Thus, it is undisputed that Plaintiffs' complaint in this case was filed more than 

six (6) years after the subject accident, and over three (3) years after the statute of 

limitations expired on Plaintiffs' claims. For these reasons, the trial court correctly 

ruled that Plaintiffs' complaint was barred by the statute of limitations. See Miss. 



Code 8 15-1-49. 

11. Plaintiffs' cause of action was not tolled while Shevard I was 
pending in Federal court because Plaintiffs voluntarily 
dismissed that action without weiudice. 

Mississippi law is clear that the effect of a voluntary dismissal without 

prejudice is to put a plaintiff in the same position as if his original suit had never been 

brought. See W.T. Raleigh Co. v. Barnes, 109 SO. 8 ,9  (Miss. 1926) (citing Cole v. 

m, 66 So. 400 (Miss. 1914) (holding that: 

The dismissal of a suit without prejudice 'does not d e ~ r i v e  the 
defendant of any defense he mav be entitled to make to the new suit, 
nor confer anv new right or advantage on the com~lainant 
blaintiffl, and hence it will not have the effect of e x c e ~ t i n ~  from the 
period mescribed by the statute of limitations. the time d u r i n ~  
which that suit was  ending.') 

(emphasis added). Like Mississippi, the Fifth Circuit, as well as, the majority of other 

jurisdictions hold that: 

The Plaintiff's voluntarv dismissal of his earlier suit without 
preiudice did not toll the statute. As we held in LeCompte v. Mr. 
Chip, Inc., the effect of such a dismissal was to put the Plaintiff in the 
same legal position in which he would have been had he never brought 
the first suit. The l~rescriptive ~er iod.  therefore. is not tolled by the 
bringing of an action that is later voluntarilv dismissed. 

Taylor v. Bunge Corn., 775 F.2d 617,619 (5th Cir.1985) (emphasis added); see also 

Basco v. American General Ins. Co., 43 F.3d 964, 965-66 (5th Cir.1994); Ford v. 

a, 758 F.2d 101 8 (Sh Cir. 1985); LeCompte v. Mr. Chip. Inc., 528 F.2d 601,603 



(5th Cir. 1976); Alvarado v. Maritime Overseas Cop., 528 F.2d 605 (5th Cir. 1 976); 

Curtis v. United Transportation Union, 648 F.2d492,493-95 (8th Cir. 1981); Buerger 

v. Southwestern Bell Telephone Co., 982 FSupp. 1253, 1257 (E.D.Tex. 1997); 

DeLong's Inc. v. Stupv Bros. Bridge & Iron Co., 40 F.R.D. 127, 130-31 

(E.D.Mo.1965); Becknerv. Stover, 247 N.E.2d 300,303 (Ohio 1969); and Wright & 

Miller. Federal Practice & Procedure 3 1056 (1987); Moore, Lucas & Wicker, 

Moore's Federal Practice 7 41.05[2], at 41-66-67; 7 41.1 1 [2], at 41-144, 145 (2d ed. 

1984). 

Since the effect of a plaintiffs voluntary dismissal is to put a plaintiff in the 

same position he would have been in had the original suit never been filed, the statute 

of limitations is not tolled during the pendency of a prior suit. Id. Plaintiffs' 

complaint in this case is time barred as Plaintiffs' complaint was filed over six (6) 

years after their cause of action accrued (i.e. the date of the accident) and over three 

(3) years after the three-year statute of limitations expired. See Miss. Code 15-1-49 

(P.R.s at 3). In other words, Plaintiffs' voluntary dismissal of Shepard I acts as if the 

complaint was never filed, and therefore, the statute of limitations was not tolled. 

This issue was addressed in Goff v. United States, 659 F.2d 560 (5" Cir. 198 1) 

(Mississippi). In Goff, the plaintiff filed a lawsuit in federal district court within 

statute of limitations. After the statute of limitations expired, the plaintiff moved to 



voluntarily dismiss his suit. The district court granted the plaintiffs motion for 

voluntary dismissal, and the plaintiff sought to re-file his suit in district court for a 

second time. In holding that the plaintiffs new suit was barred by the statute of 

limitations, the Fifth Circuit held: 

It is also well established that the fact that a dismissal of an earlier suit 
was without vreiudice does not authorize the bringing of the suit later 
outside of an otherwise bindine limitations period. . . .Firmly established 
principles require the holding that the district court was correct in 
finding that it did not have jurisdiction in this re-filed case because it 
was filed after the limitations period had expired. 

Id. at 563 (citing Hall v. Kroeer Bakerv, 520 F.2d 1204 (6th Cir. 1975); Columbia - 

v. Douglas Aircraft, 509 F.2d 1027 (9th Cir. 1975))(emphasis added). Just like 

plaintiff in Goff, Plaintiffs' voluntary dismissal of Shevard I without prejudice does 

not authorize the bringing of this time barred suit; and therefore, the Circuit Court 

correctly dismissed Plaintiffs' claims. 

Plaintiffs' reliance on Norman v. Bucklew, 684 So.2d 1246 (Miss. 1996) and 

Boston v. Hartford Acc. & Indem. Co., 822 So.2d 239 (Miss. 2002) for the contention 

that the statute of limitations period is tolled merely because of the pendency of 

She~ard I is utterly without merit. The rule in Norman and Boston applies only when 

a federal court involuntarily dismisses a plaintiffs state law claims without prejudice 

after determining not to exercise jurisdiction over the case following the dismissal 



of the plaintiffs claims arising under federal law. Norman v. Bucklew, 684 So.2d 

1246 (Miss. 1996); Boston v. Hartford Acc. & Indem. Co., 822 So.2d 239 (Miss. 

2002). Boston and Norman have no application whatsoever when aplaintijjf engages 

in procedural trickery and voluntarily dismisses his own action in an attempt to 

circumvent Rule 36 admissions, and the District Court's denial of the Plaintiffs' 

motion to remand. 

In both Norman and Boston, the plaintiffs filed complaints in federal court 

alleging claims arising under federal and state law. Norman, 684 So.2d at 1246; see 

also Boston, 822 So.2d at 239. Because the Boston and Norman Plaintiffs alleged 

claims arising under federal law and state law, the federal district courts had federal 

question jurisdiction over the plaintiffs' federal claims pursuant to 28 U.S.C. $ 133 1, 

and supplementallpendent jurisdiction over the plaintiffs state law claims pursuant 

to 28 U.S.C. 5 1367. Norman, 684 So.2d at 1246; see also Boston, 822 So.2d at 239. 

After the district courts determined, over Plaintiffs' objection, that the plaintiffs' 

federal law claims should be dismissed, the district courts entered orders dismissing 

the plaintiffs' federal law claims with prejudice, and dismissing the plaintiffs' state 

law claims without prejudice, declining to exercise their discretion to retain 

jurisdiction over the state law claims. Norman, 684 So.2d at 1246; see also Boston, 

822 So.2d at 239. Most significantly, the plaintiffs did not ask the court to dismiss 



their state law claims. 

When the Norman and BostonPlaintiffs re-filed their complaints in Mississippi 

state courts, the defendants raised the statute of limitations as a defense to the state 

law claims. Norman, 684 So2d at 1246; see also Boston, 822 So.2d at 239. In 

rejecting the Defendant's argument that the plaintiffs claims were barred by the 

statute of limitations, the Mississippi Supreme Court held that "the three year statute 

of limitations was tolled when the federal court's pendent iurisdiction was sought to 

be invoked bv Norman." Norman, 684 So.2d at 1256 (emphasis added). Most 

importantly, the Norman plaintiffs were fighting to keep the lawsuit alive all along 

the way. They did not voluntary dismiss their lawsuit as a form of trickery. 

It is only in these narrow circumstances that the pendency of a prior federal 

court action tolls the statute of limitations on a state law claim. Norman, 684 So.2d 

at 1246; see also Boston, 822 So.2d at 239. Stated differently, the rule in Boston and 

Norman applies only when a federal court has pendenthpplemental jurisdiction over 

aplaintiff s federal and state law claims pursuant to 28 U.S.C. $5 133 1 and 1367, and 

the federal court later involuntarily dismisses the plaintiffs federal causes of action 

with prejudice, and dismisses the plaintiffs state law causes of actions without 

prejudice, refusing to exercise its discretion to retain jurisdiction over the matter. 

Norman, 684 So.2d at 1246; see also Boston, 822 So.2d at 239. Such is not the case 



here. 

In this case, which is governed by Barnes and Goff, the federal district court 

had jurisdiction over Shenard I pursuant to 28 U.S.C. 5 1332 (diversity jurisdiction) 

after denying Plaintiffs' motion to remand. Dissatisfied with the District Court's 

ruling on Plaintiffs' motion to remand, and in an attempt to avoid their Rule 36 

admissions (which were never withdrawn or amended), Plaintiffs (not the District 

w) employed a "strategy" to dismiss their own case without prejudice. See 

Marshall, 378 F.3d at 498. The dismissal of Plaintiffs' prior federal court action did 

not occur because the District Court declined to exercise pendent jurisdiction over 

Plaintiffs' state law claims. Indeed, pendenthpplemental jurisdiction was not even 

an issue in Shevard I. (P.R. at 473-86). The dismissal of Shepard I came at the hands 

of Plaintiffs and not the district court. For this reason alone, Boston and Norman 

have no application whatsoever to the present case. 

Another critical distinction between this case and Boston and Norman is that 

the dismissals in Boston and Norman were involuntarv dismissals entered bv the 

w. The dismissal of Shenard I was the result of Plaintiffs' own voluntarv 

dismissal entered pursuant to the Plaintiffs' own motion because they were 

dissatisfied with the district court's ruling on Plaintiffs' motion to remand and 

because Plaintiffs were attempting to avoid Rule 36 admissions. (P.R. at 466-68). 



Because the Plaintiffs voluntarily dismissed Shevard I, Boston and Norman do not 

apply, and the statute of limitations was not tolled while the Plaintiffs' prior federal 

court action was pending. 

111. Plaintiffs' claims are not saved bv Miss. Code 6 15-1-69 
because voluntary dismissals without preiudice are not 
dismissals as a "matter of form." 

Plaintiffs' argument that the statute of limitations is tolled by Miss. Code 8 

15-1-69 fails. Miss. Code 9 15-1-69 provides: 

If in any action, duly commenced within the time allowed, the writ shall 
be abated, or the action otherwise avoided or defeated, by the death of 
any party thereto, or for . . . the plaintiff may 
commence a new action for the same cause, at any time within one year 
after the abatement or other determination of the original suit, or after 
reversal of the judgment therein. . . . 

Miss. Code 5 15-1-69 (emphasis added). 

Plaintiffs argue that Miss. Code 15-1-69 saves their lawsuit because their 

own dismissal of Shevard I was a "matter of form" and was sufficient to invoke the 

statutory language of Miss. Code 5 15-1-69. Plaintiffs are wrong. Pursuant to 

Mississippi law, dismissals as a "matter of form" within the meaning of Miss. Code 

5 15-1-69 include only procedural dismissals by courts for lack of subject matter 

jurisdiction, lack of personal jurisdiction, and for other procedural defects such as 

dismissals for improper service and venue. See Grav v. Mariner Health Central, Inc., 



2006 WL 263221 1 (N.D. Miss); Lowrv v. International Broth. ofBoilermakers. Iron 

Ship Builders and Helpers of America, 220 F.2d 546(5th Cir. 1955)(Miss.); Wertz v. 

Ingalls Shivbuildinp Inc., 790 So.2d 841 (Miss. 2000); Deposit Guar. Nat. Bank v. 

Roberts, 483 So.2d 348 (Miss. 1986); Frederick Smith Enternrise Co. v. Lucas, 36 

So.2d 812 (Miss. 1948); Hawkins 69 So. 710 

(Miss. 1915). Miss Code § 15-1-69 does not apply when a plaintiff voluntarily 

dismisses his case on the merits because he was dissatisfied with a ruling on the 

remand issue and is trying to circumvent Rule 36 admissions. Simply put, a voluntary 

dismissal without prejudice does not constitute a dismissal as a "matter of form." This 

Court has addressed this issue and has squarely rejected the argument that voluntary 

dismissals without prejudice are dismissals as a "matter of form" within the meaning 

of Miss. Code 9 15-1-69. See W.T. Raleigh Co. v. Barnes, 109 So. 8 (Miss. 1926). 

In Barnes, the plaintiff initiated a suit prior to the running of the statute of 

limitations, but later voluntarily dismissed that suit without prejudice. Id. at 9. After 

dismissing his first suit, plaintiff initiated another suit one year after the statute of 

limitations expired. Id, The defendant filed a motion to dismiss the plaintiffs second 

suit on the grounds that it was barred by the statute of limitations. Id. Plaintiff 

argued that his second suit was "saved" from the statute of limitations because the 

dismissal of the plaintiffs first suit without prejudice constituted a dismissal as a 



"matter of form" pursuant to Mississippi's savings statute (now codified at Miss. 

Code 9 15-1-69). Id. 

In addressing the parties positions, this Court rejected the plaintiffs argument 

and held that the plaintiffs voluntary dismissal without prejudice did not constitute 

a dismissal as a matter of form within the meaning of Mississippi's savings statute. 

Id. Therefore, this Court held that Plaintiffs second suit was time-barred. Id. - 

Specifically, the Court held: 

The dismissal of a suit without preiudice 'does not deprive the defendant 
of anv defense he mav be entitled to make to the new suit. nor confer any 
new right or advantage on the complainant rvlaintiffl. and hence it will 
not have the effect of excevting from the veriod prescribed bv the statute 
of limitations. the time during which that suit was vending. ' 

Id. at 9 (citing Cole v. Fagan, 66 So. 400 (Miss. 1914))(emphasis added). - 

In this case, in an attempt to avoid their Rule 36 admissions and dissatisfied 

with the district court's ruling on Plaintiffs' motion to remand in Shevard I, Plaintiffs 

voluntarily dismissed their owncase without prejudice. (P.R. at 473-502). As the trial 

court properly held, such a dismissal is clearly not a dismissal as a "matter of form" 

pursuant to Miss. Code 15-1-69. (R.T. at pp. 13); see W.T. Raleigh Co. v. Barnes, " 

109 So. at 8. 

As previously set forth, "the effect of a voluntary dismissal is to put the 

Plaintiff in the same legal position in which he would have been had he never brought 



the first suit." Tavlor, 775 F.2d at 619. Applying this rule to this case, Shevard I 

should be treated as if it were never filed. Because Plaintiffs' complaint in this action 

was filed on August 16,2004, Plaintiffs missed the statute of limitations by over three 

(3) years as the subject accident occurred on July 10, 1998. (P.R. at 3). Therefore, 

Miss. Code 5 15-1-69 does not save the Plaintiffs' untimely filed action as a 

voluntary dismissal is not as a "matter of form." 

IV. Plaintiffs' dismissal of Shepard I was not an "adverse ruling. 3, 

A. Plaintiffs waived anv contention that ShepardI was dismissed as the 
result of an "adverse ruling" bv failing to raise this issue in remonse 
to Defendants' motion for summarv iudgment. 

By failing to raise their contention that She~ard I was dismissed due to an 

"adverse ruling" in responding to Defendants' motion for summary judgment, 

Plaintiffs waived their right to raise this issue for the first time on appeal. See Weiner t 

v. Meredith, 943 So.2d 692,694 (Miss. 2006) (holding "it is well established that this 

Court does 'not entertain arguments made.for the first time on appeal. . . ."') (citing 

Chantev Music Publ'g. Inc. v. Malabo. Inc., 915 So.2d 1052, 160 (Miss. 2005) 

(emphasis added); Provident Life and Accident Ins. Co. v. Goel, 274 F.3d 984,992 

( 5 ~  Cir. (Miss.) 2001) (holding "we are 'limited to the summarv iudgment record and 

the vlaintiffs mavnot advance on a~pea l  new theories or raise new issues not properly 

before the district court to obtain reversal of the summary iudgment"') (quoting Little 



v. Liauid Air Corp., 37 F.3d 1069,1071 n.l (5" Cir. 1994)) (emphasis added); Baxter 

v. Minnesota Mining and Manuf., 98 Fed.Appx. 301, 301 (5" Cir. (Tex.) 2004) 

(holding "same"). 

B. In determining whether Plaintiffs' voluntarv dismissal of 
She~ard I was the result of an "adverse ruling''. this Court 
should look solely to the record in Shepard I. 

Notwithstanding Plaintiffs waiver of their "adverse ruling" exception, 

Plaintiffs' argument that the dismissal of Shevard I was an "adverse ruling" is 

contrary to the Record in Shevard I, Plaintiffs' representations to the Fifth Circuit in 

Shevard I, and Plaintiffs' representations to the Circuit Court in Shepard 11. (P.R. at 

pp. 485) (R.T. at pp. 8). Pursuant to Mississippi law, in determining whether 

Plaintiffs' voluntary dismissal of Shevard I was anything other than a voluntary 

dismissal without prejudice pursuant to Rule 41, this Court should look no further 

than the federal court record as it existed in Shevard I. See Caldwell v. Caldwell, 823 

So.2d 1216, 1222 (Miss. 2002) (holding "this Court can act only on the basis of the 

contents of the official record. . . . It may not act upon statements in briefs or 

arguments of counsel which are not reflected by the record"); See also Weiner v. 

Meredith, 943 So.2d 692,696 (Miss. 2006) (holding a "case must be decided on the 

facts contained in the record and not on assertions in the briefs ") (emphasis added); 

See also Chantev Music Publ'e. Inc. v. Malabo Inc., 915 So.2d 1052, 1060 (Miss. 



2005) (same); Alexander v. Hancock, 164 So. 772,773 (Miss. 1935) (same); see also 

Defendants' Motion to Strike. 

When this court looks to the record in Shevard I, the Court will see that 

Plaintiffs made the same allegations as they make in this case, which is that the 

district court and KCS had "previously opined that the jury's verdict in McKee and 

the final judgment entered pursuant to that verdict [were] binding upon the Plaintiff 

and [KCS] herein." (P.R. at pp 481). However, the Fifth Circuit recognized the 

fallacies in Plaintiffs' argument, and held that "the record is devoid o f  anv ruline 

opinion or statement bv the district court to this effect. KCS never filed any 

supplemental pleading asserting the affirmative defense of res iudicata or issue 

preclusion." (P.R. at pp 481) (emphasis added). 

Furthermore, although the record in Shevard I clearly shows that there is no 

ruling, opinion or statement made by the District Court that the McKee verdict was 

controlling over this case, Plaintiffs' attempt to manufacture a "record" to support 

their argument that Sheuard I was dismissed as a result of an adverse ruling by citing 

to statements made by Plaintiffs' counsel, Herbert Lee, Esq. during the summary 

judgment hearing in Sheuard 11. In other words, in the Brief for the Appellant, the 

"record cites" Plaintiffs rely on in this case to support their argument that Plaintiffs' 

voluntary dismissal was the result of an "adverse ruling" are Mr. Lee's 



statements/arguments made during the summary judgment hearing before the circuit 

court in Shepard I1 conceming Mr. Lee's recollection of events that allegedly 

occurred in Shepard I. However, as recognized by the Fifth Circuit, the record in 

She~ard  I is devoid of anything supportive of Mr. Lee's recollection of hearsay 

statements. (P.R. at pp 481). Therefore, this Court should only look to the record in 

Shepard I and disregard Plaintiffs' "record cites" to Mr. Lee's statements at the 

summary judgment hearing. Weiner, 943 So.2d at 692; see also Defendants' Motion 

to Strike. 

If this Court were to accept Plaintiffs' counsel's statements made during 

summary judgment hearing in this case conceming what the District Court Judge in 

Shevard I allegedly said instead of looking to the federal court record itself, it would 

allow litigants to create a "new record" by simply dismissing and re-filing a case. 

Simply put, parties could rely on their own counsel's statements as record authority 

to flip flop through the litigation process until they receive a favorable ruling. Thus, 

as a matter of public policy and as a matter of law, this Court should only look to the 

federal court record as it existed in Shepard I regarding events that transpired in 

Shepard I and should disregard Plaintiffs' counsel's statements made in the trial court 

during the summary judgment hearing in this case as these statements are nowhere 

to be found in the federal court record in Shevard I. (P.R. at pp 48 1); See Weiner, 943 



So.2d 696. The record in Shepard I and Plaintiffs' counsel's representation to  the 

Fifth Circuit and the Circuit Court establish that Plaintiffs got exactly what they 

requested, which was a voluntary dismissal without prejudice. 

C. Plaintiffs are iudiciallv estopped from challenging the validity 
of the district court's order of dismissal in this Court as the 
record in Shepard I establishes that Shepard I was not 
dismissed as the result of an adverse ruling. 

Although Plaintiffs now claim that their voluntary dismissal of Shepard I was 

the result of an "adverse ruling," this contention not only contradicts the record in 

Shevard I, it contradicts the following representations made by Plaintiffs to the Fifth 

Circuit in Shepard I and the trial court in Shevard 11: 

. Plaintiffs insisted to the Fifth Circuit Court of Appeals that the 
Plaintiffs' motion to dismiss Shevard I was meant to be a voluntary 
dismissal without prejudice (P.R. at pp. 485); 

. The order of dismissal in Shepard I was silent which equals a dismissal 
without prejudice (P.R. at pp. 484-86); 

. The order of dismissal in Shevard I was never appealed or challenged by 
Plaintiffs; 

. Plaintiffs did not dispute that the order of dismissal in Shevard I was a 
voluntary dismissal without prejudice in responding to Defendants' 
undisputed facts in their Motion for Summary Judgment in She~ard I1 
(P.R. at 523-530); and 

. Plaintiffs represented to the trial court during the summary judgment 
hearing that Shevard I was, in fact, voluntary dismissed by Plaintiffs 
without prejudice (R.T. at pp. 8). 



Under these facts and admissions, it is extremely disingenuous for Plaintiffs to now 

take the completely opposite position that Shevard I was dismissed as the result of an 

"adverse ruling" by the District Court. Thus, even to the extent that this Court is 

willing to recognize Plaintiffs' advocated "adverse ruling" exception, this exception 

does not apply to this case because Plaintiffs voluntary dismissal of Shepard I was not 

an "adverse ruling." Simply put, by dismissing Shepard I without prejudice, Plaintiffs 

received exactly what they requested, i.e. a dismissal without prejudice. 

Moreover, Plaintiffs' attempt to challenge the validity of the Order of 

Dismissal of Shepard I in this Court is barred under the Doctrine of Judicial Estoppel. 

See In re Estate of Richardson, 905 So.2d 620,628 (Miss.App. 2004) (rev'd on other 

grounds) (citing Docking v. Allred, 849 So.2d 15 1, 155 (Miss. 2003) ("judicial 

estoppel precludes a party from asserting a position, benefitting from that position, 

and then, when it becomes more convenient or profitable, retreating from that 

position later in litigation"). Not only are Plaintiffs estopped from collaterally 

attacking the order of dismissal, pursuant to Mississippi law, this Court should 

presume the order of dismissal entered in Shepard I is in fact correct as the order was 

never challenged by Plaintiffs in Shepard I. See Minor v. Cihr of Indianola, 909 So.2d 

146, 147 (Miss. Ct. App. 2005) (holding orders of the courts are "entitled to a 



presumption of correctness"); See also Branch v. State, 347 So.2d 957, 958 (Miss. 

1977). 

Pursuant to Mississippi law, Plaintiffs cannot now take the position that their 

voluntary dismissal was the result of an "adverse ruling" by the district court when 

it is undisputed that the dismissal of Shevard I was a voluntary dismissal without 

prejudice which came at the hands of the Plaintiffs. (P.R. at 473-502) (R.T. at pp. 8). 

Again, Plaintiffs have consistently maintained (until now) that Shepard I was a 

voluntary dismissal without prejudice, and Plaintiffs never challenged or appealed the 

order of dismissal in Shepard I. (P.R. at 473-502). 

Notwithstanding that Plaintiffs have consistently maintained that their 

dismissal of Shevard I was a voluntary dismissal without prejudice, if Plaintiffs 

believed that Shepard I was dismissed as a result of an "adverse ruling," Plaintiffs 

should have challenged this ruling when they appealed to the Fifth Circuit. A litigant 

should not be allowed to collaterally attack another court's order as being incorrect 

when the litigant had the procedural option to seek to change the order in the first 

court, but did not. This is especially the case when the order was entered at the 

litigants own request. Consequently, based upon Plaintiffs' representations and 

admissions, Plaintiffs are judicially estopped from taking the inconsistent position 

that the dismissal of Shevard I was an "adverse ruling." 
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Furthermore, sound public policy prevents the tactics Plaintiffs are advancing 

in this case. When Federal or State trial court enters an order, and a party appeals 

from that order and embraces the order on appeal, that party should not be allowed 

to collaterally attack the validity of that order in a subsequent lawsuit. This is 

especially the case when, like herein, the order was sought by the party itself. Simply 

put, if Plaintiffs believed that the District Court's order of dismissal was an "adverse 

ruling" as Plaintiffs now contend, then Plaintiffs should have argued their point in 

their appeal to the Fifth Circuit. Instead, Plaintiffs actually embraced the District 

Court's order of dismissal as a voluntary dismissal without prejudice when it suited 

their strategical goals. (P.R. at pp. 485). Now Plaintiffs contend that the District 

Court's ruling was an adverse ruling. Such cannot be reconciled with Plaintiffs' 

representations to the Fifth Circuit or Plaintiffs' admissions in this case. 

D. Plaintiffs' argument that an "adverse rulinp" exceotion tolls 
the statute of limitations in this case is not s u ~ ~ o r t e d  bv Miss. 
Code 6 15-1-69 or Mississippi caselaw. 

Not only did Plaintiffs not receive an adverse ruling by voluntary dismissing 

Shepard I without prejudice. Plaintiffs argument that this Court should adopt an 

"adverse ruling" exception to Miss. Code 5 15-1-69 fails as the plain language of 

Miss. Code 3 15-1-69 does not contain any "adverse ruling" exception. As stated, 

Miss. Code 5 15- 1-69 provides that "if in any action, duly commenced within the time 



allowed, the writ shall be abated. or the action otherwise avoided or defeated . . .for 

anv matter of form . . . the plaintiff mav commence a new action for the same cause, 

at am time within one vear after the abatement." Miss. Code $ 15-1-69 (emphasis 

added). 

As can be seen from the plain language of the statute, Miss. Code 4 15- 1-69 

does not mention, reference or address the "adverse ru1ing"exception which Plaintiffs 

advocate. Additionally, Mississippi caselaw interpreting Miss. Code $ 15-1-69 does 

not recognize Plaintiffs' "adverse ruling" exception. There is simply no authority to 

support Plaintiffs' position. For this reason, this Court shouldnot adopt an exception 

when such authority is lacking and especially where there was no "adverse ruling." 

See S~eetiens v. Malabo Inc., 929 So.2d 303 (Miss. 2006) (holding "where a statute 

is clear and unambiguous. no further statutorv construction is necessarv and the 

statute should be given its plain meanin~")(emphasis added); See also Bruce v. First 

Federal Savings and Loan Assoc. of Monroe. Inc., 837 F.2d 712, (5' Cir. 1988) 

(same); Pemam v. Bailey, 694 So.2d 664, 670 (Miss. 1997) (same); Ladner v. 

Necaise, 771 So.2d 353, 356 (Miss. 2000) (same); Coleman v. State, 2006 WL 

3513407 at 3 (Miss.) (same). 

Moreover, the cases upon which Plaintiffs rely in support of their "adverse 

ruling" exception argument are from foreign jurisdictions and do not support 



Plaintiffs' arguments. For example, Plaintiffs rely heavily on the Ohio case of 

Realm Corn. v. American MFRS. Mut. Ins. Co. to support their argument that a 

voluntary dismissal without prejudice after an adverse ruling tolls the statute of 

limitations. 167 N.E.2d 774 (Ohio 1960). However, the Cero case is distinguishable 

from the subject case because the plaintiffs case in was dismissed as a result of 

the court granting two demurrers (i.e. motions to dismiss on the pleadings) on 

grounds of misjoinder of parties over Plaintiffs' objection as opposed to being 

dismissed voluntarily by Plaintiffs to circumvent Rule 36 admissions and to expedite 

an appeal of the trial court's ruling on remand. (P.R. at pp. 481); Id. at 775. 

Furthermore, the different nature of the instant case is shown by the case of 

Beckner v. Stover, decided by the Ohio Supreme Court (ie.  the same court that 

decided Cero) nine (9) years aBer Cero. which Plaintiffs failed to d i s~ lose '~ .  

Beckner held that Cero was not applicable to the situation of a plaintiff who 

voluntarily dismisses his case without prejudice. See Beckner v. Stover, 247 N.E.2d 

300,303 (Ohio 1969). Specifically, the Beckner court held that plaintiffs voluntary 

Plaintiffs rely on the case to support their argument that the statute of limitations was tolled 
after Plaintiffs' voluntary dismissed their case. However, the Becker case, which Plaintiffs failed 
to disclose although the case is more analogous to the subject case than Cero, was decided nine 
(9) years after and holds that the laws in Ohio follow the rule in Raleigh v. Barnes, which is 
when a party voluntary dismisses his own case without prejudice, he does not receive the benefit 
of tolling. 



dismissal without prejudice after the trial court denied plaintiffs request to recall 

witnesses and to introduce further evidence was not a "failure otherwise than upon 

merits" within the meaning of the statute permitting new action after expiration of 

limitations; and therefore, plaintiffs new action was barred by the statute of 

limitations. Thus, the Beckner court confirms that, contrary to Plaintiffs' 

interpretation of m, the laws of Ohio are exactly like Mississippi's law regarding 

voluntary dismissals as shown in the Raleigh decision. 

Similarly, Roberts v. General Motors Corp., in which Plaintiffs rely, is also 

distinguishable from this case as the plaintiff in Roberts voluntarily dismissed his 

complaint after the court manted a partial summary iudgment on plaintiffs claims 

and after the trial court on record advised plaintiff that he should accept a voluntary 

nonsuit on the remaining claim while he pursued an avpeal of the summarv iudgment. 

673 A.2d 779, 781 (N.H. 1996) (emphasis added). Another distinction is New 

Hampshire's liberal stance on "matters of form" and its interpretation of the statute 

of limitations itself by finding it "is to insure that defendants receive timely notice of 

actions against them." Id. at 782." Mississippi law is distinguishable because the 

courts in our State have held that "the vrimarv Dumose of statutorv time limitations 

This distinguishing factor also applies to the Henlev v. Cobb case in which Plaintiffs rely as the 
court in held that "a closer reading of our cases reveals that notice to the party affected is 
the true test of the statute's applicability." 916 S.W.2d 915, 917 (Tenn. 1996). 



is to compel the exercise of a r i ~ h t  of action within a reasonable time." See Lee v. 

Thom~son, 859 So.2d 981,987 (Miss. 2003) (emphasis added). Allowing aplaintiff 

to voluntary dismiss their action because they are dissattisfied with a court's ruling 

then refile the exact action after the statute of limitations expired is in direct conflict 

with the Mississippi court's interpretation of the purpose of the statute of limitations. 

Id. Therefore, because of these distinguishing facts, the Roberts decision does not - 

apply to Plaintiffs' voluntary dismissal without prejudice of this case. 

Moreover, the Gutierrez v. Verger is not applicable to this case because in 

Gutierrez, plaintiff, proceedingpro se, had two similar complaints pending when the 

parties and the trial judge all agreed at a status conference that plaintiff would 

voluntarily dismiss one of the complaints and proceed with the remaining complaint. 

499 F.Supp. 1040,1045 (S.D.NY. 1980). Neither the trial court nor the plaintiff, who 

was then still appearing before the trial court pro se, had any knowledge that 

dismissal of the first complaint instead of the second might create a statute of 

limitations problem. Therefore, although the court recognized that the statute of 

limitations is not usually tolled by bringing an action that is later voluntarily 

dismissed, the court allowed plaintiff to maintain his second action and found that ''d 

is ~ersuaded that a different result is called for here on the basis of factors uniaue to 

the uresent case." Id. at 1050. These unique factors in which the court relied in 



Gutierrez are not present in the subject case, and therefore, the Gutierrez ruling is 

inapplicable. 

Plaintiffs' reliance on the Frazier v. East Tennessee Baptist Hos~ital. Inc., 55 

S.W.3d 925 (TN 2001) is equally flawed as the plaintiff in Frazier voluntarily 

dismissed his complaint against one defendant, but maintained the complaint against 

the remaining defendants. Id. at 927-28. The plaintiff was allowed to amend the 

complaint after the statute of limitations had expired to resurrect the dismissed claims. 

Id. In allowing the amendment, the court noted that Tennessee statutory law - 

specifically provides that a plaintiff can voluntary dismiss their complaint without 

prejudice twice and still be allowed to rejoin the original defendants within a year 

from the court's enhance of the order of dismissal, which is distinguishable fiom the 

present case because Mississippi does not have a statute similar to Tennessee's 

voluntary dismissal statute. The Frazier case is also distinguishable because Plaintiffs 

voluntary dismissed all of their claims against all Defendants in Shevard I, and 

therefore, Plaintiffs could not have merely filed a motion to amend in this case. 

Therefore, the cases cited by Plaintiffs in support of their "adverse ruling" 

exception are distinguishable fiom this case. Furthermore, the plain language of 

Miss. Code 5 15-1-69 does not support the "adverse ruling" exception which 

Plaintiffs advocate. Even if the statutory language supported this exception, there was 



simply no "adverse ruling" in Shevard I as Plaintiffs voluntarily dismissed their own 

case without prejudice, and Plaintiffs have consistently represented to the Fifth 

Circuit and to the Circuit Court that they got exactly what they requested. 

Consequently, Plaintiffs are not allowed the benefit of the one year tolling provision 

in Miss. Code 5 15-1-69 as the statute does not mention an "adverse ruling" 

exception, and Plaintiffs' voluntary dismissal does not fall within the confines of 

Miss. Code § 15-1-69. See supra. 

V. The statute of limitations period is not tolled bv Miss. Code 5 
15-1-57. 

A. Plaintiff failed to assert Miss. Code S 15-1-57 in the Circuit 
Court so thev cannot now assert it on aupeal. 

On appeal, Plaintiffs assert Miss. Code 3 15-1-57 as a basis for tolling. 

However, Plaintiffs didnot assert this argument at the trial court. (P.R. at pp. 523-29). 

Thus, Plaintiffs' argument as to Miss. Code 3 15-1 -57 shouldbe summarily dismissed 

because Plaintiffs have waived any argument that the statute of limitations was tolled 

by Miss. Code 15-1-57 while Shevard I was pending in federal court because 

Plaintiffs failed to raise this issue in the trial court. (P.R. at pp. 523-30); See Weiner, 

943 So.2d at 694; m, 274 F.3d at 992; Baxter, 98 Fed.Appx. at 301. 



B. Miss. Code 3 15-1-57 does not a p ~ l v  to this case because 
Plaintiffs were never prohibited from filing a second action in 
State Court. 

Notwithstanding Plaintiffs' waiver of this argument by failing to raise it in 

response to Defendants' summary judgment motion, Plaintiffs' argument that Miss. 

Code $ 15-1-57 tolled the statute of limitations in this case is without merit as 

Plaintiffs were never prohibited from filing a second State court action." Miss. Code 

9 15-1-57 provides: 

When any person shall be prohibited bv law, or restrained or enioined by 
the order, decree, or process of any court in this state from commencing 
or prosecuting any action or remedy, the time during which such person 
shall be so prohibited, enioined or restrained, shall not be computed as 
any part of the period of time limited by this chapter for the 
commencement of such action. 

Miss. Code 8 15-1-57 (emphasis added). Plaintiffs rely on Miss. Code $ 15-1-57 in 

conjunction with 28 United States Code $1446 to argue that the statute of limitations 

was tolled because Plaintiffs were prohibited by law from filing a state court action 

while Shevard I was pending in federal court.I3 However, Plaintiffs argument is 

12 

Although it is unclear exactly how Plaintiffs believe Miss Code 5 15-1-57 in conjunction with 28 
U.S.C. 5 1446 tolls the statute of limitations, based on the cases in which Plaintiffs rely, it 
appears Plaintiffs are contending that 28 U.S.C. 5 1651, which is an exception to the Federal 
Anti-Injunction Statute 28 U.S.C. 5 2283, empowers the Federal courts to enjoin state court 
proceedings once a case is removed pursuant to 28 U.S.C. 5 1446. 

13 

Incredibly, Plaintiffs cite to 28 United States Code 5 1446(e) to support their argument that 
Plaintiffs were prohibited from filing a second action in State court while She~ard I was pending 



flawed because nowhere in 28 United States Code $ 1446 does it provide that a 

plaintiff is vrohibited by law or is automatically enjoined from filing a new action in 

state court once a previously filed action is removed. 

28 U.S.C. 3 1446 merely provides: 

Promptly after the filing of such notice of removal of a civil action the 
defendant or defendants shall give written notice thereof to all adverse 
parties and shall file a copy of the notice with the clerk of such State 
court, which shall effect the removal and the State court Tin which the 
lawsuit was originallv filed and from which the lawsuit was removed] 
shall proceed no further unless and until the case is remanded. 

28 United States Code 5 1446(2)(d) (emphasis added). 28 U.S.C. 4 1446 does not 

prohibit the filing of another state court action but merely divests a state court of 

jurisdiction over a lawsuit once that lawsuit is removed to federal court. See Sanghi 

v. Sanghi, 759 So.2d 1250, 1254 (Miss. App. 2000) (holding "[a] petition to remove 

to federal court halts the state proceedings as soon as the steps necessary to remove 

are completed." Once removed, "the state court ha[d] no further authority to act [in 

the same case]. . .until such time as the case [was] remanded.") (citing 14A Wright 

& Miller, Federal Practice and Procedure, $ 3737 at 550-51; and 28 U.S.C. 5 1446 

in Federal court. However, 28 U.S.C. 5 1446(e) has no application whatsoever to the facts in this 
case. It appears that Plaintiffs incorrectly cite to 28 U.S.C. 5 1446(e) when citing the language of 
28 U.S.C. 9 1446(2)(d), which is the section of the statute referencing the stay of State court 
proceedings once a case is removed to federal court. 28 U.S.C. 5 1446(e) was changed to 28 
U.S.C. 5 1446(2)(d) in 1988. See Fulford v. Trans~ort Sew. Co., 412 F.3d 609,612 (5" Cir. 
2005). Regardless, neither statute prohibited Plaintiffs from filing a State court action while 
Shevard I was pending in Federal Court. 



(Supp. 1999)); See also 28 U.S.C. 5 1446(d) ("Promptly after the filing of suchnotice 

of removal of a civil action the defendant or defendants shall give written notice 

thereof to all adverse parties and shall file a copy of the notice with the clerk of such 

State court, which shall effect the removal and the State court shall vroceed no further 

lwith the case that has been removed1 unless and until the case is remanded.")); See 

also Ardoin v. Stine Lumbar Co., 885 So.2d. 43, (3d Cir. 2004) (holding "courts are 

divested of jurisdiction once the requirements of the federal removal statute have 

been met"). 

Furthermore, neither 28 U.S.C. 5 165 1 nor 28 U.S.C. 5 2283 requires a Federal 

Court enjoin a second state court action. 28 U.S.C. 5 1651 provides: 

The Supreme Court and all courts establish by Act of Congress ma-v issue 
all writs necessary or avvrovriate in aid of their respective jurisdictions 
and agreeable to the usages and principles of law. 

28 U.S.C. 5 1651 (emphasis added). 28 U.S.C. 5 2283 provides that: 

A court of the United States may not grant an injunction to stay 
proceedings in a State court except as expressly authorized by Act of 
Congress, or where necessarv to aid of its jurisdiction, or to protect or 
effectuate its judgements.I4 
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The statutory notes in 28 U.S.C. 5 2283 provides that "the phrase 'in aid of its jurisdiction' was 
added to conform to section 1651 of this title and to make clear the recognized power of the 
Federal courts to stay proceedings in State cases removed to the district courts." 



28 U.S.C. 5 2283 (emphasis added). Thus, 28 U.S.C. 1651 merely empowers the 

Federal courts to enjoin state court proceedings once a case is removed as long as it 

is "in aid in its jurisdiction." Also, a motion to enjoin must be filed, which never 

happened here. See Sandpiper Village Condominium Assoc.. Inc. v. Louisiana-Pacific 

QQL, 428 F.3d 831,841 (9" Cir. 2005) (holding that the "All Writs Act [28 U.S.C. 

5 16511 is limited by the Anti-Injunction Act, which prevents federal court from 

enjoining the 'proceedings in a State court except as expressly authorized by Act of 

Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its 

judgement"') (quoting 28 U.S.C. 5 2283). 

More importantly, Federal courts are not required to enjoin the subsequently 

filed state court action. See 28 U.S.C. 5 165 1. Unlike the mandatory language of 

Miss. Code 5 15-1 -57 which provides "when any person shall be prohibited by law", 

there is no mandatory language in either 28 U.S.C. 5 2283 or 28 U.S.C. 5 1651 

requiring the Federal court to enjoin a state court action. Significantly, 28 U.S.C. 8 

165 1, which is the backbone of the Federal court's authority to enjoin State actions, 

merely provides that "all courts . . . may issue all writs necessary. . . ," which is a 

discretionary standard. 28 U.S.C. 8 1651; See Pitalo v. GPCH-GP. Inc., 933 So.2d 

927, 929 (Miss. 2006) (holding "Simply put 'shall' is mandatorv. while 'may' is 

discretionarv" ); Franklin v. Franklin, 858 So.2d 110, 115 (Miss. 2003) (holding ''a 



basic tenet of statutorv construction is that 'shall' is mandatow and 'mav' is 

discretionarv) (emphasis added). Therefore, because 28 U.S.C. 5 165 1 in conjunction 

with 28 U.S.C. 9 2283 is purely discretionary, at no time during the federal court 

proceeding in She~ard I were Plaintiffs "prohibited by law" or automatically 

"restrained or enjoined by order" from filing a second State court action. 

Specifically, just because the Federal court could have enjoined a second state 

court action, Plaintiffs should not receive the benefit of the tolling provision as 

defined by Miss. Code 5 15-1-57. Simply put, Plaintiffs were never prohibitedby law 

from filing a second state court action as only in cases of "great clearness" will 

Federal Courts enjoin State court actions. See Brown v. Seaboard Coast Line Railroad 

Comvany, 309 F.Supp. 48 (D.C.Ga. 1969) (holding "it is, however, true that the 

remedy of injunction against a party in a state court should onlv be utilized bv this 

court in cases of great clearness. where it is obvious that there is an attempt to defeat 

the constitutional iurisdiction resulting from the removal") (emphasis added). For 

this reason, Miss. Code 5 15-1-57 does not apply to this case. 

Moreover, the cases in which Plaintiffs rely show that certain criteria must be 

established before a federal court can enjoin a State court action. Specifically, as held 

in Frith v. Bazon-Flexible Flver. Inc., a case in which Plaintiffs heavily rely, the Fifth 

Circuit Court of Appeals reversed a district court's order enjoining the plaintiffs 



state court proceedings holding that before a district court mav enioin a subseauentlv 

filed state court action. the district court must first determine whether the "second suit 

was not brought in an attemDt to subvert the purpose of the removal statute and was 

not aimed at defeating federaliurisdiction." 512 F.2d 899,900 (5" Cir. (Miss.) 1975) 

(emphasis added); See also Lou v. Belzberg, 834 F.2d 730, 740 (91h Cir. 1987) 

(holding the preliminary injunction was not authorized by section 1446(e) because 

the district court made no finding that the second state court action was fraudulent or 

an attempt to subvert the purpose of the removal statute); Kansas Public Emdoyees 

Retirement Svstem v. Reamer & Kroger Assoc. Inc., 77 F.3d 1063, 1069 (8" Cir. 

1995) (same). The Fifth Circuit also held that "where no fraud is found, the second 

action brought in state court should not be enioined." Id. (emphasis added). See 

Sandpiper, 428 F.3d at 841. 

Not only did the court enact a test that must be satisfied before a Federal 

court may enjoin a State court action, the Fifth Circuit in held that the test was 

not met and vacated the injunction enjoining plaintiff from prosecuting his state court 

action. Id. Therefore, as held in and Brown, a Federal court may enjoin a State 

action only in cases where it is clear that the plaintiffs filed the action to defeat 

federal jurisdiction. In this case, Plaintiffs were never prohibited from filing a second 



State court action and Miss. Code 8 15-1 -57 does not toll the statute of limitations for 

Plaintiffs' time barred claims. 

C. Plaintiffs' argument that Plaintiffs were prohibited from filing 
a second State court action is without merit as it is aurelv a 
hv~othetical scenario based totallv on saeculation and 
coniecture. 

Based on the standard set forth in and Brown. a finding that Plaintiffs 

were barred from filing another suit and should receive the benefit of the tolling 

provision in Miss. Code 8 15- 1-57 is too speculative a ruling as Plaintiffs never filed 

a second State court action, Defendants never moved to enjoin any such action, and 

such action was not enjoined. In other words, for this Court to find that Plaintiffs 

were in fact prohibited or enjoined from filing a second state court action, this Court 

must assume: 

Plaintiffs filed a second state court action, which it is undisputed that 
they did not; 

That Defendants moved to enjoin that action; 

That the district court found in great clearness that the second suit was 
not filed in an attempt to subvert the purpose of the removal statute 
and/or was not fraudulently aimed at defeating federal jurisdiction 

That the district court exercised its discretion and enjoined the action; 
and 

That the appellate court affirmed the ruling. 



S e e m ,  512 F.2d at 900. 

These findings are too abstract and speculative for this Court to base its ruling. 

See Lange v. Citv of Batesville, 832 So.2d. 1236, 1240 (Miss. Ct. App. 2002) 

(holding "as an appellate court we may not use our power of review for the purpose 

of settling abstract or academic questions"); Allred v. Webb, 64 1 So.2d 12 18, 12 19 

(Miss. 1994) ( same). By asserting Miss. Code 5 15-1-57 as a basis for tolling, 

Plaintiffs are asking the Court to pile conjecture on top of conjecture and rule based 

upon an abstract, hypothetical situation that never existed. For this reason, Miss. 

Code 5 15-1-57 is inapplicable to the facts in this case as there was no mandatory 

prohibition precluding Plaintiff from filing a second State court action, and any 

contention to the contrary is pure speculation. 

D. Even assuming Plaintiffs had filed a second State court action 
which was staved, the action would have onlv been staved 
pen din^ a ruling bv the federal court on the remand issue. 

Moreover, assuming the Plaintiffs filed a State court action, which was 

ultimately stayed by the Federal court, the action would have been stayed pending a 

ruling by the federal court on the remand issues. Only then would Miss. Code 5 

15-1-57 been applicable to this case. Simply put, if Plaintiffs would have filed the 

second State court action, and the Federal Court would have enjoined the State court 

fiom proceeding in the case, the case would have remained on the docket until the 



stay was lifted thereby resulting in a timely filed action. Plaintiffs would have not put 

themselves in the position that they currently are in, which is pursuing time barred 

claims. 

However, instead of taking these protective measures, Plaintiffs employed a 

legal "strategy" to circumvent Rule 36 admissions and the District Court's ruling 

denying Plaintiffs' motion to remand, and to expedite an appeal to the Fifth Circuit 

Court of Appeals, which backfired. (P.R. at 485). Furthermore, Plaintiffs' "strategy" 

deprived Defendants from having this matter finally adjudicated in the Fifth Circuit. 

Thus, Defendants should not be prejudiced further for Plaintiffs' lack of legal 

diligence in taking proper measures to hedge themselves against an unfavorable 

ruling in She~ard I. For this reason as well, Miss. Code 5 15-1 -57 is inapplicable to 

the facts in this case. 

IV. CONCLUSION 

The trial court was correct in granting Defendants' motion for summary 

judgment. Plaintiffs' claims in this action are barred by the three (3) year statute of 

limitations found in Miss. Code 15-1-49 as Plaintiffs filed this action more than six 

(6)  years after the subject incident occurred. Furthermore, the trial court was correct 

in ruling that the pendency of Shevard I did not toll the statute of limitations because 

Plaintiffs voluntarily dismissed that action without prejudice. Moreover, neither 



Miss. Code $ 15-1-49 nor Miss. Code $ 15-1 -57 provides an avenue to toll the statute 

of limitations on Plaintiffs' claims as Plaintiffs' voluntary dismissal of Shevard I does 

not fall within the confines of these statutes. For these reasons, this Court should 

affirm the trial court's dismissal of Plaintiffs' claims as time barred. 
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