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STATEMENT REGARDING ORAL ARGUMENT 

Appellee Custom Sign Company respectfully requests that the Court deny Appellant Michael 

Crawford's request for oral argument on the basis that the facts and legal arguments are adequately 

presented in the briefs and record, and the decisional process would not be significantly aided by oral 

argument. Furthermore, oral argument is not necessary because the issues before the Court in this 

case have been authoritatively decided. 

STATEMENT OF ISSUES 

2005 Action 

I. Whether the trial court erred in dismissing the Complaint filed on July 14,2005 in cause 

number 14-CI-05-0091 in the Circuit Court of Coahoma County, Mississippi? 

2003 Action 

2. Whether the trial court erred in striking the Complaint filed on December 10, 2003 and 

First Amended Complaint filed on July 14, 2005 in cause number 14-CI-03-0017 in the Circuit Court 

of Coahoma County, Mississippi? 

3. Whether the trial court erred in striking Michael Crawford's Motion to Enlarge Time to 

serve the Complaint filed on December 10, 2003 in cause number 14-CI-03-00 17 in the Circuit 

Court of Coahoma County, Mississippi? 

STATEMENT OF THE CASE 

Course of Proceedings In The Trial Court 

This case arises out of a automobile accident which occurred in Clarksdale, Mississippi on 
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July 14, 2001. (Custom Sign's R.E. 10) (2006 C.P. 91-106) (2007 C.P. 120)'. The accident 

occurred when, Michael Crawford, a Mississippi resident, drove into the back of a truck driven by 

Alex Jordan, an Arkansas resident. Id. At the time of the accident, Jordan was employed by Morris 

Transportation, an Arkansas corporation. Id. 

After the accident, Crawford filed a Petition to Perpetuate Testimony in the Circuit Court of 

Coahoma County, Mississippi in cause number 14-CI-03-0017 against Alex Jordan and Morris 

Transportation. (2006 C.P. 4-11) (2007 C.P. 123-130). Crawford was hoping to learn the identity 

ofa Mississippi resident who he could join as a defendant in a suit arising out of the accident so that 

he could avoid the possibility of having his suit removed to federal court. Id. 

When the deposition of Morris Transportation's 30(b)(6) designee did not reveal a 

Mississippi resident defendant associated with Morris Transportation who could be held liable for 

the accident, Morris Transportation and Alex Jordan removed cause number 14-CI-03-0017 to 

federal court. (Custom Sign's R.E. I) (2006 C.P. 16-19). 

After the case was removed to federal court, Crawford filed a motion to dismiss asking the 

federal court to dismiss the "action" or in the alternative, to remand. (Custom Sign's R.E. 2 and II) 

(2006 c.P. 279-283) (2007 C.P. 216-220). 

Crawford also filed a request for leave to file a Complaint in state court, or in the alternative, 

in federal court. (2006 C.P. 285-286). In his request for leave to file a Complaint, Crawford 

'The Supreme Court has consolidated the appeal of 2006-CA-00 I 85 with 2007-CA-
00322. The trial court clerk subsequently prepared separate records for each appeal. To avoid 
confusion between the two records, Custom Sign will make reference to the 2006 Clerk's Papers 
which the clerk prepared in connection with the appeal from trial court cause number 14-CI-03-
0017 (2003 State Action) as 2006 C.P. Custom Sign will make reference to the 2007 Clerk's 
Papers which the clerk prepared in connection with the appeal of trial court cause number 14-CI-
05-0091 (2005 State Action) as 2007 C.P. 
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additionally asked the court to grant him permission to add Custom Sign, a Mississippi corporation, 

as an additional Defendant. Id. 

The federal court granted Crawford's request to add Custom Sign as a Defendant, granted 

him permission to file his Complaint in federal court, and deemed Crawford's Complaint as filed 

in federal court on November 13, 2003. (Custom Sign's R.E. 3 and 4) (2006 C.P. 287). The federal 

court instructed Crawford to submit a signed copy of his Complaint to the clerk's office for filing 

in substitution ofthe unsigned copy. Id. On November 20, 2003, Crawford submitted a signed copy 

of his Complaint to the federal court clerk which the clerk marked received on November 24, 2003. 

(Custom Sign's R.E. 5) (2006 C.P. 304-319). 

On December 10,2003, .;vithout any authority from the federal court, Crawford filed the same 

Complaint that he had already filed in federal court in the Circuit Court of Coahoma County, 

Mississippi in cause number 14-CI-03-0017. (Custom Sign's R.E. 6) (2006 C.P. 91-106) (See 2006 

C.P. 106 for Circuit Court file stamp). This is the same cause number that had been removed to 

federal court. (2006 C.P. 319). 

On December 16,2003, Crawford had a federal court summons issued f<?r Custom Sign, and 

on March 22, 2004, he served Custom Sign with the Complaint that he had filed in federal court. 

(2007 C.P. 212-213). Thereafter, the parties engaged in remand related discovery. (2007 C.P. 213). 

On August 27,2004, the federal court granted Crawford's motion to dismiss, dismissing the 

entire action, including the Complaint Crawford had filed in federal court; however, it did not 

remand the case. (Custom Sign's R.E. 7 and 13) (2006 C.P. 322-323) (2007 C.P. 58-60). Crawford 

did not appeal the district court's decision not to remand the case nor did Crawford file a motion to 

reconsider asking the district court to reconsider its decision to dismiss his Complaint. (Custom 
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Sign's RE. 14) (2007 c.P. 214). 

On July 14,2005, in circuit court cause number 14-CI-03-0017, Crawford filed a Motion for 

Enlargement of Time to serve the Complaint that he had improperly filed in the circuit court on 

December 10,2003. (2006 C.P. 210-211). This is the same action which had which had been 

removed and dismissed by the federal court but NOT REMANDED. (2006 C.P. 16-19,279-283, 

322-323). 

On July 14,2005, Crawford also filed a First Amended Complaint in cause number 14-CI-

03-0017 in the Circuit Court of Coahoma County, Mississippi. (Custom Sign's RE. 8) (2006 C.P. 

107). The First Amended Complaint was very similar to the Complaint Crawford had improperly 

filed on December 10, 2003. (Custom Sign's RE. 5) (2006 C.P. 91-106). Crawford stated that he 

was filing the First Amended Complaint in cause number 14-CI-03-0017 pursuant to the statute of 

limitations savings clause of Mississippi Code Annotated Section 15-1-69. (c.P. 108). Crawford 

served Custom Sign with the Complaint that he had improperly filed on December 10,2003 as well 

as with the First Amended Complaint. (2006 C.P. 1,91-144). 

On July 14,2005, Crawford filed another Complaint arising out of the same accident again 

naming Alex Jordan, Morris Transportation, and Custom Sign as Defendants in the Circuit Court 

of Coahoma County, Mississippi. The Coahoma County Circuit Clerk assigned 14-CI-OS-0091 as 

the cause number to this Complaint. (Custom Sign's R.E. 15) (2007 C.P. 3-63). This Complaint 

was virtually identical to the First Amended Complaint that he had also filed on the same day and 

in the same court in cause number 14-CI-03-0017. (Custom Sign's RE. 7) (2006 C.P. 107-143). 

In the Complaint he filed in cause number 14-CI-OS-0091, Crawford stated that he was filing it "out 

of an abundance of precaution prior to the year statute oflimitations of the savings clause; assuming 
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that the Court in the related cause [14-CI -03-00 17] determines that a new cause is necessary." (2007 

C.P.4). Crawford also served Custom Sign with the Complaint that he filed in cause number 14-CI-

05-0091. (2007 C.P. I). 

Thereafter, Custom Sign filed a Motion to Dismiss or in the Alternative, to Strike the 

Complaint and First Amended Complaint filed in cause number 14-CI-03-0017. (2006 C.P. 258-

325). Custom Sign also asked the trial court to deny and/or strike Crawford's Motion for 

Enlargement of Time to serve the Complaint he had improperly filed on December 10,2003. (2006 

C.P. 326-334). The basis for Custom Sign's motions was that the case had been removed and had 

not been remanded, making it improper for Crawford to file anything further in cause number 14-CI-

03-0017. (2006 C.P. 258-325). 

Custom Sign also filed a Motion to Dismiss the Complaint filed in cause number 14-CI-05-

0091 on the basis that it was barred by the statute oflimitations. (2007 C.P. 116-119). Specifically, 

the accident happened on July 14,2001, and Crawford filed the Complaint on July 14,2005, four 

years after the date of the accident. Id. 

After a hearing on Custom Sign's motions, the trial court entered an Order on January 4, 

2006 granting Custom Sign's motion to strike the Complaint and First Amended Complaint filed in 

cause number 14-CI-03-0017. (2006 C.P. 391). Because the statute oflimitations had expired on 

July 14,2004, the court dismissed the action with prejudice. The court also granted Custom Sign's 

motion to strike Crawford's Motion to Enlarge Time to serve the Complaint he had improperly filed 

in the same cause number on December 10,2003. (2006 C.P. 390). 

Likewise, the trial court granted Custom Sign's motion to dismiss the Complaint filed in 

cause number 14-CI-05-0091. (2007 C.P. 276). Again, because the statute of limitations had 
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already expired when the Complaint was filed, the dismissal was with prejudice. 

On January 27,2006, Crawford perfected his appeal from the above orders. (2006 C.P. 392) 

and (2007 C.P. 277). The Supreme Court has consolidated the appeals of the two cases. 

Statement of Facts 

Because the resolution of this case requires that the Court determine whether Michael 

Crawford's claims are barred by the statute oflimitations, a time line of events is set forth below. 

Date of the Accident: July 14, 2001 

On July 14,2001, Michael Crawford, a Mississippi resident, drove into the back ofa vehicle 

driven by Alex Jordan, an employee of Morris Transportation. (Custom Sign's R.E. 10) (2006 C.P. 

91-167) (2007 C.P. 120). Jordan is an Arkansas resident, and Morris Transportation is an Arkansas 

corporation. Id. 

Crawford Files Petition to Perpetuate Testimony in Circuit Court In 
Cause No. 14-CI-03-0017 

On March 5,2003, Michael Crawford filed a Petition to Perpetuate Testimony in the Circuit 

Court of Coahoma County, Mississippi in cause number 14-CI-03-0017 against Morris 

Transportation and Alex Jordan. (2006 C.P. 4- II )(2007 c.P. 123-130). (Cause number 14-CI-03-

0017 will hereafter be referred to as the "2003 State Action".) Crawford purportedly filed the 

Petition to Perpetuate Testimony so that he could identifY a resident defendant contractor of Morris 

Transportation who may be liable for Crawford's claims so that he could avoid having the case being 

removed to federal court. Id. The deposition of Morris Transportation's 30(b)(6) designee did not 

reveal a Mississippi contractor of Morris Transportation who had any possibility of liability for 

Crawford's claims. 
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Morris Transportation Defendants Remove The 2003 State Action to Federal Court 

Accordingly, on August 4, 2003, Morris Transportation and Alex Jordan removed the 2003 

State Action to the United States District Court for the Northern District of Mississippi. (Custom 

Sign's R.E. I) (2006 C.P. 16-19) (2007 C.P. 131). 

Crawford Files A Voluntary Motion to Dismiss The Action 

On September 5, 2003, Crawford filed in the federal court a Motion to Dismiss Without 

Prejudice, Alternatively to Remand. (Custom Sign's R.E. 2 and II) (2006 C.P. 279-283) (2007 c.P. 

216-220). In the motion, Crawford asked the federal court to "dismiss this action without prejudice 

in order that [he] can file his action in a proper Mississippi Court." Id. (emphasis supplied). 

Alternatively, Crawford asked the federal court to remand the action. (2006 C.P. 280) (2007 C.P. 

217). 

On September 18, 2003, Magistrate Judge Alexander entered an Order staying all 

proceedings unrelated to the issue of remand pending ruling on the motion to remand. (2007 C.P ~ 

211). 
-~~ 

Crawford Requests And Is Granted Leave to File Complaint in Federal Court 

On October22, 2003, Crawford filed a motion for leave to file complaint and to add Custom 

Sign as an additional defendant in the removed federal court action. (2006 C.P. 284-286). In his 

request for leave to file the complaint, Crawford asked that 

Id. 

he be allowed to file his Complaint in the Circuit Court of Coahoma County, 
Mississippi, and the Clerk of said Court thereafter be given notice to stamp "Filed" 
said Complaint and forward same to this Court to be included in the removal action. 
Alternatively, [Crawford] request[ ed] that he be allowed to file his Complaint in [the 
federal court]. 
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On November 13, 2003, Magistrate Judge Alexander lifted the stay for the purpose of 

allowing Crawford to file his Complaint in federal court. (Custom Sign R.E. 3) (2006 C.P. 287). 

Specifically, Magistrate Judge Alexander's Order granted Crawford the following relief: 

[Crawford's] motion for leave to file complaint, alternatively, to add additional 
defendants is GRANTED; [Crawford's] complaint, in the form as it is attached as 
"exhibit A" to the motion for leave to file complaint ... is hereby deemed filed; 
counsel [for Crawford] shall, within five days, submit to the clerk's office for filing 
a signed original of this document for substitution for the unsigned copy. IT IS 
FURTHER ORDERED, that the defendants shall have to and until December 13, 
2003 in which to file an answer or other responsive pleading to the plaintiffs 
complaint. 

(2006 C.P. 287) (emphasis supplied). 

On November 13, 2003, the same date that Judge Alexander's Order was entered, the clerk 

for the United States District Court Northern District of Mississippi stamped Crawford's unsigned 

complaint "filed." (Custom Sign's R.E. 4) (2006 c.P. 288-303). 

Consistent with Judge Alexander's Order to submit a signed copy of the Complaint to the 

clerk within 5 days, on November 20, 2003, which was 5 legal days after Judge Alexander's Order, 

Crawford mailed a signed copy of his complaint to the federal court clerk. (Custom Sign'S R.E. 5) 

(2006 C.P. 319). This Complaint was marked received by the federal court clerk on November 24, 

2003. (2006 C.P. 304). 

Crawford Improperly Files Same Complaint He Filed in Federal Court 
In the 2003 State Action 

On December 10,2003, Crawford, without any authority from the federal court, filed the 

exact same Complaint (that Magistrate Judge Alexander previously deemed filed on November 13, 

2003 in federal court) in the 2003 State Action. (Custom Sign's R.E. 6) (2006 c.P. 319). This is 
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the same action that had been removed by Morris Transportation and Alex Jordan to federal court 

in August of2003. (Custom Sign's R.E. 1)(2006 C.P. 16-19). Crawford never notified the federal :r .;.t:..R. 
Ae !:(~ 

court that he had also filed his Complaint in the Circuit Court of Coahoma County, Mississippi and 

never requested permission from the federal court to serve the defendants with a state court -_._-_.-.- -- -------. --. __ .-_ .. __ .... __ ._ .. -- - _. __ .. ---------_._-----
• .5\1111.nlOns. (2007 C.P. 21 0-214). Inste~! Cr~~l:!~~£~9E~e<!.t:.~J9Jlay~!!Je9m)L~ .. ~':"llmons --

issued for Custom Sig!!_o!!p~cem~(:rI~lQO). (Custom Sign's R.E. 14) (2007 C.P. 212). 

Crawford Proceeds Against The Defendants In Federal Court 

On March 22, 2004, Crawford served Custom Sign with the Complaint and a federal court 

summons. (Custom Sign's R.E. 14) (2007 C.P. 213). 

Federal Court Grants Crawford's Voluntary Motion to Dismiss The Action 

On August 26, 2004, the federal court granted Crawford's voluntary motion to dismiss. 

(Custom Sign's R.E. 7 and 13) (2006 C.P. 322-323) (2007 C.P. 58-60). (The order granting 

Crawford's voluntary motion to dismiss was entered by the federal court clerk on August 27, 2004.) 

In granting Crawford's voluntary motion to dismiss, the federal court held that "[Crawford's) 

voluntary motion to dismiss without prejudice should be granted." (Custom Sign's R.E. 7 and 13) 

(2006 C.P. 322) (2007 C.P. 58). The federal court's order further stated as follows: 

(I) [Crawford's) Motion to Dismiss Without Prejudice is hereby GRANTED; accordingly, 

(2) The current action is hereby DISMISSED WITHOUT PREJUDICE; and 

(3) This case is CLOSED. 

(2006 c.P. 323) (2007 C.P. 59). Importantly, the federal court Order granting Crawford's voluntary 

motion to dismiss did not remand the case to the Circuit Court of Coahoma County, Mississippi. 

Id. 
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Crawford never requested that the federal court reconsider its decision not to remand the case 

nor did Crawford appeal the federal court's decision not to remand the case. (Custom Sign's R.E. 

14) (2007 C.P. 214). Furthermore, even though the federal court's Order granting Crawford's 

voluntary motion to dismiss had the effect of dismissing the Complaint he had timely filed in federal 

court, Crawford never filed a motion to reconsider the dismissal of his Complaint on the basis that 

his voluntary motion to dismiss did not extend to his Complaint, which is the position that he has 

taken in this appeal. Id. 

On July 14.2005 Attempts To Proceed AKainst the Defendants In 
The 2003 State Action 

On July 14, 2005, approximately four years after the accident and approximately eleven 

months after the federal court had dismissed Crawford's complaint filed in federal court pursuant 

to Crawford's voluntary motion to dismiss, Crawford filed a First Amended Complaint in the 2003 

State Action in the Circuit Court of Coahoma County, Mississippi. (Custom Sign's R.E. 8) (2006 

C.P. 107). As noted above, this is the same action that had been removed to federal court in August 

of2003 but not remanded by the federal court's August 27, 2004 Order. (Custom Sign's R.E. 1,7, 

and 13) (2006 C.P. 16-19 and 322-323). 

Crawford also filed a Motion for Enlargement of Time to serve the Complaint that he had 

improperly filed during the pendency of the federal action in the 2003 State Action on December 10, 

2003. (2006 C.P. 210-211). In the motion, Crawford asked the Court to grant him an additional 

thirty days from the Order to serve his Complaint "to the extent that th[ e 1 Court determines that the 

... initial COMPLAINT was timely and properly filed .... " Id. 

Crawford did not await the Court's ruling on his Motion for Enlargement of Time before 
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serving the Complaint he had filed on December 10, 2003. (2006 C.P. I). Instead, Crawford had 

the Circuit Court Clerk for Coahoma County, Mississippi issue summons for Custom Sign on the 

Complaint and the First Amended Complaint. (2006 C.P. I). On July 19,2005, Custom Sign was 

served with a state court summons in the 2003 State Action along with the Complaint and First 

Amended Complaint. (2006 c.P. 1).2 

On Jnly 14,2005 Crawford Also Filed Another Complaint In the Circuit Court 
of Coahoma County, Mississippi Arising Out of the Same Accident 

Against the Same Defendants. 
This Complaint Was Assigned Cause Number 14-CI-05-0091 

On July 14,2005, Crawford also filed another Complaint arising out of the same accident 

again naming Alex Jordan, Morris Transportation, and Custom Sign as defendants in the Circuit 

Court of Coahoma County, Mississippi. The circuit clerk assigned 14-CI-05-0091 as the cause 

number to this Complaint. (Custom Sign's R.E. IS) (2007 C.P. 3-63). (Cause number 14-CI-05-

0091 will hereafter be referred to as the 2005 State Action.) This Complaint is identical to the First 

Amended Complaint filed on the exact same day and in the same court in the 2003 State Action. 

(Custom Sign's R.E. 8) (2006 C.P. 107-143) and (2007 C.P. 3-63). In the Complaint filed in the 

2005 State Action, Crawford stated that he was filing it out of an abundance of caution prior to the 

expiration of the one year limitations period incorporated in the "savings clause", in the event that 

the Court in the 2003 State Action determines that a new cause is necessary. (2007 C.P. 4). 

2 Although Crawford asserts in this appeal that Custom Sign improperly refused to waive 
service of process of the state court summons, it should be noted that Crawford only allowed four 
days to elapse after he sent the waiver to Custom Sign, instead of the twenty days required by 
M.R.C.P. 4(c)(3), before serving Custom Sign. (2006 C.P. 388-389). Accordingly, Custom Sign 
was not given the opportunity to waive service of process before Crawford served Custom Sign. 
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Custom Sign Files Motion to Dismiss Complaint and First Amended Complaint 
In the 2003 State Action Based on Lack of Jurisdiction, Alternatively to Strike 

Custom Sign filed a Motion to Dismiss the Complaint and First Amended Complaint in the 

2003 State Action based, in part, on lack of jurisdiction and alternatively to strike. (2006 C.P. 258-

325). In support of its motion, Custom Sign relied upon 28 U.S.C. §1446(d) which provides that 

after removal has been perfected, the state court shall proceed no further until the case is remanded. 

(2006 C.P. 261). Custom Sign also relied upon the Mississippi Supreme Court case of Rayner v. 

Raytheon Co., 858 So. 2d 132 (Miss. 2003) wherein the Mississippi Supreme Court held that "as 

a matter of law, until there is a remand order, the state court cannot proceed in a case that has been 

removed to federal court." The Mississippi Supreme Court also held in the Rayner case that if 

anything is filed prior to remand, the state court should dismiss it. Id. 

Custom Sign also filed a Motion to Strike Crawford's Motion for Enlargement of Time to 

Serve Complaint on the basis that the case had been removed to federal court and Jleverremanded. 
o_-,,---'~'--~·· 

(2006 c.P. 326). 

Crawford responded to Custom Sign's motions by asserting that the federal court granted him 

permission to file his complaint in state court after the 2003 State Action had been removed and that 

the December 10,2003 filing in state court was within the statute of limitations. (Custom Sign's 

R.E. 9) (2006 C.P. 368-375). With respect to the First Amended Complaint, Crawford asserted that 

it was timely filed pursuant to Mississippi Code Ann. § 15- I -69. Id. This statute permits a plaintiff 

whose suit has been abated for a matter of form to commence a new action within one year of the 

abatement of the original suit. 
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Custom Sien Files Motion to Dismiss Complaint 
In the 2005 State Action Based on the Expiration of the Statute of Limitations 

On August 19,2005, Custom Sign also filed a Motion to Dismiss Complaint filed in the 2005 

State Action, Alternatively Motion for Summary Judgment. (2007 C.P. 116-119). The basis for 

Custom Sign's motion was that the Complaint filed in the 2005 State Action on July 14,2005 was 

barred by the statute oflimitations, as it was filed four years after the accident which occurred on 

July 14, 2001. Id. 

Crawford responded to this motion by asserting that this Complaint was also timely filed 

pursuant to Mississippi Code §15-1-69. (Custom Sign's R.E. 16) (2007 C.P. 200-207). 

In rebuttal, Custom Sign pointed out that Mississippi Code § 15-1-69 is not available to a 

plaintiff whose initial suit was dismissed pursuant to a voluntary motion to dismiss. 

Trial Court Grants Custom Sien's Motions 

On January 4, 2006, the trial court granted Custom Sign's motion to strike the Complaint and 

First Amended Complaint filed in the 2003 State Action and dismissed the action with prejudice. 

(Crawford's R.E. 4) (2006 c.P. 391). In addition, the trial court also granted Custom Sign's motion 

to strike Crawford's Motion to Enlarge Time to Serve [the December 10, 2003] Complaint. 

(Crawford's R.E. 3) (2006 c.P. 390). 

On the same date, the trial court also dismissed the Complaint Crawford filed in the 2005 

State Action with prejudice. (Crawford's R.E. 7) (2007 C.P. 276). 

Notice of Appeal Filed 

On January 27,2006, Crawford filed a Notice of Appeal in both the 2003 State Action and 

in the 2005 State Action. (2006 C.P. 392) and (2007 C.P. 277). The Supreme Court has 
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consolidated the appeals of the two cases. 

SUMMARY OF THE ARGUMENT 

The trial court properly dismissed the Complaint filed in the 2005 State Action with prejudice 

because it was filed after the expiration of the statute of limitations. Specifically, the accident 

happened on July 14, 200 I, the statute of limitations expired on July 14, 2004, and the Complaint 

was not filed until July 14,2005. 

Even though Crawford filed his Complaint in the 2005 State Action within one year of the 

federal court dismissal, Mississippi's savings statute set forth in § 15-1-69 of the Mississippi Code 

does not apply because the federal court dismissed Crawford's first action, the federal court 

complaint, pursuant to Crawford's voluntary motion to dismiss. W T. Raleigh Co. v. Barnes, 109 

So. 8, 9 (Miss. 1926) (holding that the savings statute does not apply where the first action is 

dismissed pursuant to a voluntary motion to dismiss). 

Likewise, Mississippi Code Section IS-I-57 does not save Crawford's Complaint filed after 

the expiration of the statute oflimitations because (I) Crawford never raised the applicability of this 

statute at the trial court level to save his untimely filed Complaint and is procedurally barred from 

making this argument on appeal; (2) Even without the procedural bar, the statute oflimitations was 

only tolled from September 18, 2003, the date of the federal court stay until November 13, 2003 

when the federal court deemed Crawford's Complaint as filed in federal court. Adding this 56 days 

to the statute of limitations would extend the expiration date from July 14,2004 to September 8, 

2004; (3) Alternatively, even if Crawford is correct in his assertion that the federal court stay tolled 

the statute oflimitations for the entire period of the stay, he is incorrect in asserting that stay was in 

effect for a period of one year. The federal court stay did not go into effect until September 18,2003 
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and the federal court action was dismissed on August 27, 2004. This is a period of II months and 

9 days. Adding II months and 9 days to July 14,2004, the original statute oflimitations expiration 

date, only extends the statute oflimitations to June 23, 2005. Crawford did not file his Complaint 

in the 2005 State Action until July 14, 2005, after the statute of limitations had already expired. 

Crawford's arguments pertaining to judicial estoppel are without merit because Custom Sign 

has not taken inconsistent positions in the 2003 Action and in the 2005 Action. 

Finally, the trial court properly struck the Complaint, First Amended Complaint, and Motion 

for Additional Time to Serve Complaint that Crawford filed in the 2003 State Action because 

Crawford filed these pleadings after this case had been removed to federal court, and the federal 

court has never remanded the case. Rayner v. Raytheon Corp., 858 So. 2d 132 (Miss. 2003). In 

Rayner, the Mississippi Supreme Court held that until there is a remand order, nothing further can 

be filed in state court. 

ARGUMENT 

2005 STATE ACTION 

I. 

The Trial Court Properly Dismissed the 2005 Complaint Filed In 
the 2005 State Action 

As his first assignment of error, Crawford asserts that the trial court erred in dismissing the 

Complaint he filed on July 14,2005 in the Circuit Court of Coahoma County, Mississippi in the 

2005 State Action. Crawford has advanced four reasons as to why he believes the trial court erred 

in granting Custom Sign's Motion to Dismiss, Alternatively, Motion for Summary Judgment. 

IS 
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A. Priority of Jurisdiction Rule Does Not Apply 

The first reason that Crawford asserts that the trial court erred in dismissing the Complaint 

filed in the 2005 State Action is that the federal court exercised priority jurisdiction over the case 

until it was dismissed. Accordingly, Crawford asserts that he could not file a state court complaint 

while the federal court maintained jurisdiction until after the federal court dismissed the action. 

(Brief of Appellant at pages 11-12). 

It is respectfully submitted that Crawford's argument is based on the erroneous premise that 

he was required to file his Complaint in state court in order to avoid a statute oflimitations problem. 

It is important to note that Crawford requested and the federal court granted his request to file a 

Complaint in federal court within the statute of limitations. (2007 C.P. 41). Specifically, the 

accident happened on July 14,2001, and the federal court deemed Crawford's Complaint as having 

been filed on November 13, 2003. (Custom Sign's R.E. 3) (2006 C.P. 287) (2007 C.P. 120). 

However, in addition to timely filing his Complaint in federal court, Crawford also filed a voluntary 

motion to dismiss the "action" as an alternative to his motion to remand. (Custom Sign's R.E. 2 and 

11) (2007 C.P. 216-220). After the expiration of the statute oflimitations, the federal court granted 

Crawford's voluntary motion to dismiss the "action", dismissing the Complaint Crawford timely 

filed in federal court; however, the federal court did not remand the case. (Custom Sign's R.E. 7 and 

13) (2006 C.P. 322-323) (2007 C.P. 58-59). Thus, Crawford's statute of limitations problem arose 

not because Crawford failed to timely file his Complaint in state court but because the federal court 

dismissed Crawford's federal court Complaint pursuant to Crawford's voluntary motion to dismiss 

and did not remand the case. 

In addition to erring in his assumption that he was required to file his Complaint in state court 
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in order to avoid a statute of limitations problem, Crawford is also mistaken in asserting that the 

priority of jurisdiction rule saves the Complaint he filed in the 2005 State Action. It is Crawford's 

position that because he filed his Complaint first in federal court on November 13,2003 and then 

filed the same Complaint in state court on December 10, 2003 in the 2003 State Action, that he 

created two separate actions which resulted in the abatement of the Complaint filed on December 

10, 2003 in state court under the priority of jurisdiction rule. (Brief of Appellee at 11-12). Thus, 

Crawford asserts that he could not possibly have filed a Complaint in state court prior to the running 

of the statute of limitations on July 14,2004, and for this reason, the trial court erred in dismissing 

the Complaint he filed in the 2005 State Action on July 14,2005. (Brief of Appellee at 12). 

Crawford is incorrect in arguing that the December 2003 Complaint filed in the 2003 State 

Action created a separate action thereby invoking the priority of jurisdiction rule. In order for the 

priority of jurisdiction rule to apply there must be two (2) suits. Scruggs, Millette, Bozeman, & Dent 

v. Merkel & Cocke, P.A., 804 So. 2d 1000, 1006 ('1115) (Miss. 200 I). In this case, when Crawford 

filed his Complaint in federal court and then improperly filed his Complaint in December of2003 

in state court, there was but one suit. Specifically, cause number 14-CI-03-00 17 was assigned when 

Michael Crawford filed a Petition to Perpetuate Testimony in the Circuit Court of Coahoma County, 

Mississippi against Alex Jordan and Morris Transportation. (2006 c.P. 4-11) (2007 C.P. 123-130). 

On August 4, 2003, Defendants Morris Transportation and Jordan removed cause number 14-CI-03-

0017 to federal court. (Custom Sign's R.E. I) (2006 C.P. 16-19) (2007 c.P. 131-134). Afterthe 

case had been removed to federal court and after the federal court had deemed Crawford's Complaint 

as filed in federal court on November 13, 2003, Crawford improperly filed his Complaint in the 2003 

State Action (I4-CI-03-0017) on December 10,2003. (Custom Sign's R.E. 6) (2006 C.P. 91-106) 

17 



(See 2006 C.P. 106 for circuit court file stamp) (2007 C.P. 150). 

The Mississippi Supreme Court has held that "once removed to federal court, a case 

remains within the jurisdiction of the federal court until au order is entered remanding the 

matter back to state court." Rayner v. Raytheon Co .• 858 So. 2d 132, 133 (~6) (Miss. 2003) 

(emphasis supplied). In Rayner, the Mississippi Supreme Court also noted that after removal "the 

State court shall proceed no further unless and until the case is remanded." Id. 

Applying Rayner, when the 2003 State Action was removed to federal court, a separate action 

was not created. Id. Rather, it no longer existed in state court. Id. There was but one suit, one 

which had been removed from state court to federal court. Accordingly, the fact that Crawford, after 

removal, filed his Complaint in federal court and thereafter, improperly filed his Complaint in state 

court did not create two separate actions for which the priority of jurisdiction rule would apply. 

Once the 2003 State Action (14-CI -03-0017) was removed to federal court, the case remained within 

the jurisdiction of the federal court, to the exclusion of the state court, because a remand order was 

never entered remanding the 2003 State Action back to state court. Rayner v. Raytheon Co., 858 So. 

2d 132, 134 (~8) (Miss. 2003). The effect of Crawford's filing his December 10, 2003 Complaint 

in the 2003 State Action after it had been removed was a nullity - not a separate action. Accordingly, 

Crawford's argument that the priority of jurisdiction rule applies is without merit. 

B. 
The Savings Clause Provided In Mississippi Code Annotated Section 15-1-69 

Does Not Apply To Save Crawford's Complaint Filed In The 2005 State Action 
After the Expiration of the Statute of Limitations 

The second reason Crawford asserts that the trial court erred in dismissing the Complaint he 

filed on July 14, 2005 in the 2005 State Action is that he timely filed his Complaint pursuant to the 
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"savings clause" set forth in Mississippi Code Section 15-1-69. (Brief of Appellee at 12). This 

provision of the Mississippi Code provides as follows: 

[i]f in any action duly commenced within the time allowed, the writ shall be 
abated, or the action otherwise avoided or defeated, ... for any matter of form . 
. . the plaintiff may commence a new cause of action for the same cause, at any time 
within one year of the abatement or other determination of the original snit. 

Miss. Code Ann. § 15-1-69 (emphasis supplied). In this case, the federal court dismissed Crawford's 

timely filed federal court Complaint pursuant to Crawford's voluntary motion to dismiss on August 

27, 2004, and Crawford filed the subject Complaint on July 14, 2005. (2007 C.P. 3, 58-60). 

Applying the one year savings clause, Crawford contends that his Complaint filed in the 2005 State 

Action was timely filed because he filed it within one year of the federal court dismissal. (Brief of 

Appellee at 12). 

1. Section 15-1-69 Cannot Be Invoked Becanse The Federal Court Dismissed 
Crawford's Federal Court Complaint Pursuant to Crawford's Voluntary 
Motion to Dismiss 

It is respectfully submitted that the savings clause provided by Mississippi Code Annotated 

Section 15-1-69 does not apply because the federal court dismissed Crawford's first action, the 

federal court complaint, pursuant to Crawford's voluntary motion to dismiss. (2007 C.P. 58-60). 

The Mississippi Supreme Court has held that the savings statute does not apply where the plaintiff 

voluntarily dismissed the first action. W T Raleigh Co. v. Barnes, 109 So. 8, 9 (Miss. 1926). 

Likewise, the Fifth Circuit has also held that a plaintiffs voluntary dismissal of a suit does not 

constitute the abatement of an action for a matter of form which would entitle him to invoke 

Mississippi Code Annotated Section 15-1-69 in a subsequently filed suit. Bailey v. Toastmaster, 

Inc., 86 Fed.Appx. 6, 9 (5 th Cir. 2003). 
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In the case of W T. Raleigh Co. v. Barnes, 109 So. 8, 9 (Miss. 1926), the plaintiff filed his 

first suit within the statute oflimitations. Thereafter, the plaintiff sought and received a voluntary 

dismissal of his first suit. Id. The plaintiff then filed a second suit within one year ofthe voluntary 

dismissal but after the expiration of the statute oflimitations. Id. The defendant filed a motion to 

dismiss the second suit based on the expiration of the statute of limitations. Id. The plaintiff 

responded to the motion to dismiss by asserting that the second suit was timely filed pursuant to the 

savings statute. Id. The savings statute which the plaintiff relied upon is identical to the statutory 

language of Mississippi Code Section 15-1-69. Id. The Mississippi Supreme Court rejected the 

plaintiffs argument and held that a nonsuit or a dismissal without prejudice is not a dismissal for 

a matter of form which entitles a plaintiff to invoke the savings statute in a subsequently filed suit. 

Id. 

Similar to the trial court in the W T. Raleigh Co. v. Barnes case which dismissed the 

plaintiffs first complaint pursuant to the plaintiffs request, the federal court in this case dismissed 

Crawford's federal court complaint pursuant to Crawford's voluntary motion to dismiss. (Custom 

Sign's R.E. 13) (2007 C.P. 58-60). Specifically, Crawford filed a "Motion to Dismiss Without 

Prejudice, Alternatively to Remand." (Custom Sign's R.E. 11) (2007 C.P. 216-220). In the motion 

Crawford asked the federal court to "dismiss this action without prejudice .... " Id. at ~3. Pursuant 

to Crawford's voluntary motion to dismiss, the federal court dismissed the entire matter which was 

pending in federal court, including Crawford's federal court Complaint. (Custom Sign's R.E. 13) 

(2007 C.P. 58-59). Specifically, the federal court stated the following in its order: "[Crawford's] 

voluntary motion to dismiss without prejudice should he granted." Id. The federal court's 

order further stated as follows: 
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(I) [Crawford's] Motion to Dismiss Withont Prejudice ... is hereby 
GRANTED; accordingly 

(2) The current action is hereby DISMISSED WITHOUT PREJUDICE; and 

(3) This case is CLOSED. 

ld. (emphasis supplied). 

Just as the Mississippi Supreme Court found in the W T. Raleigh Co. v. Barnes case that the 

plaintiff's voluntary dismissal of his first complaint did not fall within the protection of the savings 

statute, the court in this case should hold that the dismissal of Crawford's federal court complaint 

pursuant to his voluntary motion to dismiss does not fall within the meaning of section 15-1-69. 

In an attempt to circumvent the rule that 15-1-69 cannot be invoked where a plaintiff s first 

complaint is dismissed pursuant to a voluntary motion to dismiss, Crawford asserts in this appeal 

that his voluntary motion to dismiss only extended to his Petition to Perpetuate Testimony and not 

to his federal court Complaint. Crawford argues that because he had not filed his Complaint at the 

time he filed his voluntary motion to dismiss, the motion to dismiss cannot be interpreted as a 

voluntary attempt to dismiss his subsequently filed Complaint. 

It is respectfully submitted that Crawford is trying to have his cake and eat it too. By asking 

the federal court to dismiss the "action", Crawford's request for voluntary dismissal not only went 

to his Petition to Perpetuate Testimony but also to everything else he subsequently filed in federal 

court, including his Complaint. Custom Sign's position is supported by the definition of the term 

"action" in Black's Law Dictionary. According to Black's Law Dictionary, the term action "in its 

usual legal sense means a suit brought in a court .... It includes all formal proceedings in a court 

of justice .... " Black's Law Dictionary 26-27(5Ih ed., West 1979) (emphasis supplied). 
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In this case, Crawford did not want the federal court to dismiss his Petition to Perpetuate 

Testimony but keep his Complaint in federal court. He wanted the federal court to dismiss the entire 

matter. It is for this reason that he asked the federal court to dismiss his "action," which according 

to Black's Law Dictionary includes the "suit" as well as "all formal proceedings." (2007 C.P. 216-

220). If Crawford only wanted the federal court to dismiss his Petition to Perpetuate Testimony and 

not his Complaint, Crawford should have either (I) withdrawn his voluntary motion to dismiss the 

"action" after he filed his Complaint which would have allowed him to seek remand as his sole relief 

or (2) asked the federal court to reconsider the dismissal of his federal court Complaint on the basis 

that his motion to dismiss did not extend to the Complaint. A review of the federal court docket 

reveals that Crawford did neither. (Custom Sign's R.E. 14) (2007 C.P. 214). Because Crawford 

failed to inform the federal court that it made a mistake in dismissing his Complaint pursuant to his 

voluntary motion to dismiss, Crawford has waived the right to complain of the federal court's 

actions. Dodson v. Hillcrest Securities, 95 F.3d 52 (fn. 6) (5'h Cir. 1996) (holding failure to grant 

district court opportunity to correct error constitutes waiver); Merrill v. Southern Methodist 

University, 806 F.2d 600, 609 (5'h Cir. 1986); Brotherhood of R.R. Trainmen v. Central of Georgia 

Ry. Co., 415 F .2d 403 (5'h Cir. 1969); Capella v. Zurich General Acc. Liability Ins. Co., 194 F.2d 

558, 560 (5'h Cir. 1952). 

2. Crawford Incorrectly Asserts that the Federal Court Dismissed His Complaint 
for Lack of Jurisdiction Entitling Him To Invoke Section 15-1-69 

Crawford also argues that the federal court dismissed his Complaint based on a 

lack of jurisdiction and not because he filed a motion to dismiss. (Brief of Appellant 13-16). For 

this additional reason, Crawford asserts that the trial court erred in not applying Section 15-1-69 to 
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save the Complaint he filed in the 2005 State Action after the expiration ofthe statute oflimitations. 

Id. 

It is respectfully submitted that a review ofthe Order dismissing Crawford's federal court 

Complaint clearly reveals that the dismissal was pursuant to Crawford's voluntary motion to dismiss 

and not based on lack of jurisdiction. As noted above, the federal court Order provided as follows: 

"[Crawford's) voluntary motion to dismiss without prejudice should be granted." The federal 

district court's order further stated as follows: 

(I) [Crawford's) Motion to Dismiss Without Prejudice 
GRANTED; accordingly 

is hereby 

(2) The current action is hereby DISMISSED WITHOUT PREJUDICE; and 

(3) This case is CLOSED. 

(Custom Sign's R.E. 13) (2007 C.P. 58-59). 

It should be noted that 28 U.S.C. §1447 provides "[i]f ... it appears that the district court 

lacks subject matter jurisdiction, the case shall be remanded." Thus, it is submitted that if the federal 

court's decision was based on a lack of subject matter jurisdiction, it would have simply granted 

Crawford's motion to remand and not dismissed the entire action, including Crawford's federal court 

Complaint. Instead of remanding the case, the federal court stated that Crawford's "Motion to 

Dismiss Without Prejudice .... is hereby GRANTED ... The current action is hereby DISMISSED 

WITHOUT PREJUDICE." Accordingly, because the federal court dismissed Crawford's federal 

court Complaint pursuant to Crawford's voluntary motion to dismiss, Crawford is not entitled to 

invoke the savings protections of 15-1-69. w,r. Raleigh Co. v. Barnes, 109 So 8 (Miss. 1926); 

Bailey v. Toastmaster, Inc., 86 Fed.Appx. 6 (5 th Cir. 2003). Accordingly, the trial court properly 
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dismissed Crawford's Complaint filed on July 14, 200S with prejudice because it was filed four years 

after the accident which was after the expiration of the statute oflimitations. Jackpot Mississippi 

Riverboat, Inc. v. Smith, 874 So. 2d 9S9, 962 (~9) (Miss. 1994) (holding that where savings statute 

does not apply and suit is filed after expiration of statute of limitations, the dismissal shall be with 

prejudice). 

C. 

The Savings Clause Provided In Mississippi Code Annotated Section 15-1-57 
Does Not Apply To Save Crawford's Complaint Filed Iu the 2005 State Action 

After the Expiration of the Statute of Limitations 

Crawford also asserts that the trial court erred in dismissing the July 14, 200S Complaint he 

filed in the 200S State Action because Mississippi Code Ann. § IS-I-S7 entitles him to have the 

statute oflimitations tolled during the entire period of the federal court stay. This statute provides 

that: 

[w]hen any person shall be prohibited by law, or restrained or enjoined by the order 
... of any court in this state from commencing or prosecuting any action ... the time 
during which such person shall be so prohibited, enjoined or restrained, shall not be 
computed as any part of the period of time limited by this chapter for the 
commencement of such action. 

Miss. Code Ann. §IS-I-S7. According to Crawford, the federal court stay was in effect from August 

18,2003 to August 27, 2004. Adding one year to the July 14, 2004 original statute oflimitations 

expiration date would extend it to July 14, 200S. Accordingly, Crawford asserts that his Complaint 

filed on July 14, 200S was timely filed. (Brief of Appellant at 16). 

First, it should be noted that Crawford failed to raise the issue at the trial court level that the 

statute of limitations was tolled during the federal court stay and that his suit was timely filed 

pursuant to Mississippi Code Section IS-I-S7. (Custom Sign's R.E. 16) (2007 C.P. 200-207). At 
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the trial level, Crawford solely argued that Mississippi Code Section 15-1-69 applied to save his 

Complaint filed in the 2005 State Action. Id. As a result, it is respectfully submitted that Crawford 

is procedurally barred from raising this issue on appeal. Powe v. Byrd, 892 So. 2d 223 (~18) (Miss. 

2004) (holding failure to raise a savings statute with trial court constituted procedural bar on appeal); 

Jones v. Fluor Daniel Servs. Corp., 959 So. 2d I 044 (~15) (Miss. 2007). 

Second, regardless of the procedural bar, Crawford's argument is without merit because the 

Mississippi Supreme Court has held that the protections of Miss. Code Ann. § 15-1-57 are only 

available where a plaintiff is prohibited from filing suit. Grant v. State, 686 So. 2d 1078 (Miss. 

1996). In this case, at most, it only can be argued that Crawford was prohibited from filing suit from 

September 18,2003, the date of Judge Alexander's Order staying proceedings until November 13, 

2003, the date Judge Alexander lifted the stay for the purpose of allowing Crawford to file his 

Complaint in federal court. (2006 C.P. 287) (2007 C.P. 211). A calculation of the number of days 

between September 18,2003 and November 13,2003 reveals a period of 56 days during which 

Crawford was prohibited from filing suit. The accident which is the subject of this suit happened 

on July 14,2001, and the statute oflimitations expired on July 14,2004. Miss. Code Ann. § 15-1-49. 

Adding 56 days to July 14,2004 would extend the statute oflimitations to September 8, 2004. The 

Complaint in the 2005 Action was not filed untiiJuly 14,2005. (Custom Sign's R.E. 15)(2007 C.P. 

3-21). As a result, even if Crawford were granted the benefit of the 56 days arguably provided by 

IS-I-57, the subject Complaint was still filed months after the statute of limitations expired. 

Third, it should be noted that Crawford erroneously asserts that the federal court stay was in 

effect for a period of one year. A review ofthe federal court docket reveals that the federal court stay 

did not go into effect until September 18,2003. (Custom Sign's R.E. 14) (2007 C.P. 211). The 
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federal court dismissed the federal court action on August 27, 2004. (Custom Sign's R.E. 13) (2007 

C.P. 58-60). Thus, the federal court stay was in effect for a period of II months and 9 days. Thus, 

even if Crawford were correct that he is entitled to have the entire period of the federal court stay (II 

months and 9 days) added to the statute of limitations, this would only extend the statute of 

limitations from expiring on July 14,2004 to expiring on June 23, 2005. Crawford's Complaint was 

not filed until July 14, 2005, after the statute oflimitations had expired. 

Fourth, Crawford's argument that he was not permitted to serve the federal court Complaint 

is simply incorrect. (Brief of Appellant 17). A review of the federal court docket reveals that 

Crawford had summons issued for Custom Sign, he was granted additional time by the federal court 

to serve Custom Sign, and he actually served Custom Sign with his federal court Complaint. 

(Custom Sign'S R.E. 14) (2007 C.P. 212-213). In addition, Custom Sign answered the federal court 

Complaint. Id. 

Because 15-1-57 cannot provide any relief to Crawford, it is respectfully submitted that the 

trial court properly dismissed Crawford's Complaint filed in the 2005 State Action with prejudice 

because it was filed after the expiration of the statute oflimitations. Mitchell v. Progressive Ins. Co., 

965 So. 2d 679, 687 (~15)(Miss. 2007); Jackpot Mississippi Riverboat, Inc. v. Smith, 874 So. 2d 959, 

962 (~9) (Miss. 1994) (holding that where a savings statute does not apply and suit is filed after 

expiration of statute of limitations, the dismissal shall be with prejudice). 

D. 

Judicial Estoppel 

Crawford also asserts that Custom Sign should be judicially estopped from asserting that the 

Complaint filed in the 2005 State Action should be dismissed because it was filed after the 
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expiration of the statute oflimitations. (Brief of Appellee at 12 and 19). Specifically, Crawford 

asserts that Custom Sign has taken the position in the 2005 State Action that Crawford should have 

filed his Complaint in state court prior to July 14,2004 while also asserting in the 2003 State Action 

that Crawford did not have authority to file the December 2003 Complaint in state court. (Brief of 

Appellee at 12). 

It is respectfully submitted that Custom Sign has not taken inconsistent positions - a 

requirement that must be present in order for there to be judicial estoppel. Daughtrey v. Daughtrey, 

474 So. 2d 598, 602 (Miss. 1985). In both the 2003 Action and the 2005 Action, Custom Sign 

advanced the position that Crawford has created the statute oflimitations problem he now faces, not 

because he should have timely filed suit in state court, but because he attached a voluntary motion 

to dismiss the action (including his timely filed federal court Complaint) to the motion to remand 

he filed in federal court. (2006 C.P. 383-384 and 2007 c.P. 273). Specifically, in both actions, 

Custom Sign pointed out that by seeking a voluntary dismissal of the action pending in federal court, 

including the Complaint he timely filed in federal court, as an alternative to remand, Crawford took 

a risk that the federal court would grant his motion to dismiss after the expiration of the statute of 

limitations, which is what happened in this case. Id. Had Crawford requested solely that the case 

be remanded, instead of requesting the alternate relief of voluntary dismissal, Crawford would not 
... .,.,. .. "--- - --.. ----- .. ",-~~ - ----

have the statute oflimitations problem he now faces. Id. As a result, Crawford's judicial estoppel 
_,_~ __ . _____ , __ ~ •.• __ ~._ _. ~ __ ~T_"~' _____ ~. __ 

argument is without merit. 
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II. 

2003 ACTION 

The Trial Court Properly Struck the Complaints Filed In 
The 2003 State Action 

As his second assignment of error, Crawford asserts that the trial court erred in striking the 

Complaint he filed on December 10,2003 as well as the First Amended Complaint he filed on July 

14,2005 in the 2003 State Action. (Brief of Appellant 17-21). 

It is respectfully submitted that the trial court's decision should be affirmed because it 

followed well-established precedent in striking these two complaints. Specifically, the Mississippi 

Supreme Court has held that once a case has been removed to federal court, the state court cannot 

proceed any further and should dismiss anything that is filed prior to remand. Rayner v. Raytheon 

Co., 858 So. 2d 132, 133-34 (~7-9) (Miss. 2003). 

In Rayner, Rayner brought a breach of contract action against his employer, Raytheon, and 

Raytheon removed the action to federal court. Rayner, 858 So. 2d at 132 (~2). The federal court 

dismissed the action for lack of subject matter jurisdiction and denied Rayner's request to remand. 

Jd. Rayner then filed an application for default jUdgment and summary judgment in the circuit 

court. Jd. at 132 (~3). The circuit court ruled that the federal district court had determined all ofthe 

rights and liabilities ofthe parties and dismissed for lack of subject matter jurisdiction. Jd. Rayner 

appealed. 

The Mississippi Supreme Court held that the circuit court properly denied Rayner's 

application for default judgment and dismissed the action. Id. at 133-34 (~5-8). In reaching this 

holding, the supreme court relied on 28 U.S.C. §1446(d) which provides that after removal, "the 
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State court shall proceed no further unless and until the case is remanded." Id. at 133 ('1[6). The 

Mississippi Supreme Court stated that "once removed to federal court, a case remains within the 

jurisdiction of the federal court until an order is entered remanding the matter back to state court." 

Id. The Supreme Court noted that the federal court denied Rayner's motion to remand and without 

remand by the federal court, the circuit court lacked jurisdiction to proceed further. !d. The supreme 

court stated that Rayner should have appealed the order denying remand to the Fifth Circuit. Id. at 

134 ('1[10). Finally, the Supreme Court held as a matter oflaw, until there is a remand order, the state 

court cannot proceed in a case that has been removed to federal court, and if anything is filed prior 

to remand, the circuit court should dismiss it. 

In the case at bar, the federal court Order granting Crawford's voluntary motion to dismiss 

his action did not remand his case to the circuit court, and Crawford did not appeal the federal 

court's decision not to remand his case. (Custom Sign's R.E. 13 and 14) (2007 C.P. 58-60,214). 

The Rayner case clearly establishes that, once the 2003 State Action was removed to federal court, 

the state court lost all authority to proceed any further until the case was remanded. If Crawford 

wished to proceed further in this action in state court, Crawford should have appealed the federal 

court's order to the Fifth Circuit on the basis that it failed to remand the action to state court. Rayner 

v. Raytheon Co., 858 So. 2d 132, 134 ('1[10) (Miss. 2003). Because the federal court never remanded 

this action, as a matter of law, the state court was not entitled to proceed any further. Id. 

It is respectfully submitted that because Crawford filed his Complaint and First Amended 

Complaint in state court after removal but before remand, the trial court properly struck them. At the 

time Crawford filed his Complaint with the circuit court clerk in December of2003 there simply was 

no state court action because the case had been removed to federal court in August of2003. Thus, 
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the filing of this Complaint was a nullity. At the time Crawford filed his First Amended Complaint 

in July of2005, the case had not been remanded by the federal court. Likewise, this filing was also 

a nullity. Stated another way, because the 2003 State Action was removed to federal court and has 

never been remanded, it no longer exists in state court. Accordingly, the trial court properly struck 

the Complaint and the First Amended Complaint filed in the 2003 State Action. 

A. 

Miss. Code Ann. § 15-1-57 Does Not Save 
The Complaints Crawford Filed In 

The 2003 State Action 

Ignoring the rule that absent remand he was not entitled to file anything further in the 2003 

State Action, Crawford next argues that he timely filed his Complaints in the 2003 State Action. 

Relying on Miss. Code Ann. §15-1-57, Crawford asserts that he is entitled to add to the statute of 

limitations the period of time that the federal court stay was in effect. (Brief of Appellant 18 and 

21). Crawford then incorrectly asserts that the federal court stay was in effect for a period of one 

year. (Brief of Appellant at 18). Adding this one year, Crawford asserts that he had until July 14, 

2005 to file his Complaint in the 2003 State Action. Accordingly, Crawford asserts that the 

Complaint filed on December 10, 2003 as well as his First Amended Complaint filed on July 14, 

2005 were timely filed. (Brief of Appellant at 19 and 21). 

First, it should be noted that absent remand, Crawford was not entitled to file anything further 

in the 2003 State Action, and for this reason, the trial court properly struck the Complaint he filed 

on December 10,2003 as well as the First Amended Complaint he filed on July 14, 2005. Rayner 

v. Raytheon Co., 858 So. 2d 132, 134 (~IO) (Miss. 2003). 

Second, Custom Sign has already addressed Crawford's argument that Mississippi Code 
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Annotated Section 15-1-57 extended the time Crawford had to file his action in Section I (C) above. 

Accordingly, Custom Sign adopts by reference the argument it made in Section I (C) above. Custom 

Sign further asserts the following in response to Crawford's argument that 15-1-57 saves the 2003 

State Action: 

(I) Crawford has waived any right to rely on Section 15-1-57 of the Mississippi Code to 

assert that he timely filed his Complaints in the 2003 State Action because he failed to raise this 

issue with the trial court. Powe v. Byrd, 892 So. 2d 223 (~18) (Miss. 2004). At the trial court level, 

Crawford solely asserted that the December 10, 2003 Complaint should not be dismissed because 

the federal court had granted him permission to file this Complaint in state court and that this 

Complaint was filed within the statute oflimitations. (Custom Sign's R.E. 9) (2006 C.P. 368-375). 

With respect to the First Amended Complaint, Crawford solely relied on Mississippi Code Ann. § 15-

1-69 and never mentioned Mississippi Code Ann. § 15-1-57 to the trial court. Id. Accordingly, 

Crawford is procedurally barred from raising this issue on appeal; 

(2) Assuming arguendo that Crawford is not procedurally barred from relying on 15-1-57 on 

appeal, it is respectfully submitted that the First Amended Complaint that Crawford filed in the 2003 

State Action on July 14,2005, some four years after the accident, was not timely filed because 

Crawford was only prohibited from filing suit in federal court for a period of 56 days. After this 56 

day period, Crawford was granted leave to file his suit in federal court. (2006 C.P. 287) (2007 C.P. 

211). Thus, even giving Crawford the benefit of the 56 days that the action was stayed before 

Crawford was permitted to file his suit in federal court, this would only extend the statute of 

limitations from its initial expiration date of July 14, 2004 to September 8, 2004. Accordingly, the 

First Amended Complaint Crawford filed on July 14,2005 in circuit court cause number14-CI-03-

31 



0017 was filed after the expiration of the statute of limitations. 

(3) As noted in Section II C above, Crawford is incorrect in asserting that the federal court 

stay was in effect for a period of one year. The stay did not go into effect until September 18,2003, 

and the federal action was dismissed on August 27, 2004. (2007 C.P. 210-214). The period between 

the stay and the dismissal amounts to II months and 9 days. Thus, even if the statute oflimitations 

were extended for the entire period of the federal court stay (adding II months and 9 days to July 

14,2004), Crawford would only have had until June 23, 2005 to file his Complaint. Accordingly, 

Crawford's First Amended Complaint filed on July 14,2005 was filed after the expiration of the 

statute of limitations. 

B. 

Custom Sign Should Not Be Judicially Estopped From Asserting That 
Crawford Was Not Entitled to File His December 10,2003 Complaint 

In the 2003 State Action 

Crawford again argues that Custom Sign should be judicially estopped from asserting that 

Crawford improperly filed his Complaint on December 10, 2003 in the 2003 State Action. (Brief 

of Appellant 19). 

Custom Sign has addressed this argument in Section I (D) above and for brevity adopts said 

response by reference to Section I (D). 

C. 

Crawford Is Incorrect In Asserting that the Federal Court Granted 
Him Permission to File The Complaint He Filed in the 2003 State Action 

on December 10, 2003 

Crawford argues that the trial court erred in striking the Complaint he filed on December 10, 

2003 in the 2003 State Action while the case was still pending in federal court on the basis that the 
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federal court granted him permission to file the Complaint in state court. (Brief of Appellant 19-20). 

In order to resolve this issue it is helpful to review Crawford's federal court motion for leave 

to file his Complaint as well as the federal court order granting Crawford permission to file his 

Complaint in federal court. Specifically, on October 22, 2003, Crawford filed a motion for leave 

to file complaint and to add Custom Sign as an additional defendant in the removed federal court 

action. (2006 C.P. 284-886). In his request for leave to file the complaint, Crawford asked that 

ld. 

he be allowed to file his Complaint in the Circuit Court of Coahoma County, 
Mississippi, and the Clerk of said Court thereafter be given notice to stamp "Filed" 
said Complaint and forward same to this Court to be included in the removal action. 
Alternatively, [Crawford] request[ ed] that he be allowed to file his Complaint in [the 
federal court]. 

On November 13, 2003, Magistrate Judge Alexander granted Crawford permission to file 

his Complaint in federal court. (Custom Sign's R.E. 3) (2006 C.P. 287). Specifically, Magistrate 

Judge Alexander's Order granted Crawford the following relief: 

[Crawford's] motion for leave to file complaint, alternatively, to add additional 
defendants is GRANTED; [Crawford's] complaint, in the form as it is attached as 
"exhibit A" to the motion for leave to file complaint ... is hereby deemed filed; 
counsel [for Crawford] shall, within five days, submit to the clerk's office for filing 
a signed original of this document for substitution for the unsigned copy. IT IS 
FURTHER ORDERED, that the defendants shall have to and until December 13, 
2003 in which to file an answer or other responsive pleading to the plaintiffs 
complaint. 

(2006 C.P. 287) (emphasis supplied). 

While Crawford has taken the position that Judge Alexander granted him leave to file his 

Complaint in the Circuit Court of Coahoma County, it is important to note that nothing in Judge 

Alexander's order granted Crawford the alternative relief that he had requested which was that the 
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Circuit Clerk of Coahoma County be given notice to file the Complaint and to forward same to the 

United States District Court to be included in the removal action. Instead, the language in Judge 

Alexander's Order that the Complaint is deemed "filed", can be logically read only to mean that it 

was deemed filed in the United States District Court Northern Division of Mississippi as Judge 

Alexander did not have jurisdiction to deem a Complaint to be filed in the Circuit Court of Coahoma 

County, Mississippi. 28 U.S.C. §636. 

On November 13, 2003, the same date that Judge Alexander's Order was entered, the clerk 

for the United States District Court Northern District of Mississippi stamped Crawford's unsigned 

complaint "filed." (Custom Sign's R.E. 4) (2006 C.P. 288-303). The federal court clerk's stamping 

the unsigned complaint "filed" pursuant to the instructions in Judge Alexander's order on the same 

date that Judge Alexander's Order was entered further evidences the fact that Judge Alexander only 

granted Crawford permission to file his Complaint in federal court. 

Furthermore, it is noteworthy that the signed Complaint which the federal court marked 

received on November 24,2003 was actually signed by Crawford's counsel on November 20, 2003 

and presumably mailed on the same day. (2006 C.P. 303, 319). Federal Rule of Civil Procedure 6(a) 

provides if the period of time prescribed by an order of the court is less than 11 days, intermediate 

Saturdays and Sundays are excluded from the computation of time. Excluding Saturday and Sunday, 

November 20, 2003 was the fifth legal day after Judge Alexander instructed Crawford in her 

November 13,2003 Order to submit a signed copy of his Complaint to the clerk within 5 days of the 

court's order. If Crawford believed that Judge Alexander's Order granted him permission to submit 

his Complaint to the state court, it is respectfully submitted that he would have mailed the Complaint 

he signed on November 20,2003 (the fifth legal day after Judge Alexander's Order) to the state court 
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clerk. Instead, he mailed it to the federal court clerk. 

For the reasons set forth above, it is respectfully submitted that Crawford is mistaken in his 

assertion that the federal court granted him permission to file the Complaint that he filed on 

December 10,2003 in the 2003 State Action. Because Crawford filed his Complaint on December 

10,2003 in the 2003 State Action after the case had been removed to federal court and not remanded 

to state court, the trial court properly struck it. Rayner v. Raytheon Co., 858 So. 2d 132 (Miss. 

2003). 

III. 

The Trial Court Did Not Err in Striking Crawford's Motion to Enlarge Time 
To Serve the December 10,2003 Complaint Filed in 

The 2003 State Action 

Crawford asserts as his next assignment of error that the trial court erred in denying his 

request for enlargement of time to serve the December 10,2003 Complaint he filed in the 2003 State 

Action. (Brief of Appellant 21-24). In the motion, Crawford asked the trial court to grant him an 

additional thirty days from the Order to serve his Complaint "to the extent that th[ e 1 Court 

determines that the ... initial COMPLAINT was timely and properly filed .... " In asserting that the 

trial court erred in denying his request for an extension to serve the December 1 0, 2003 Complaint, 

Crawford assumes that the federal court granted him permission to file the Complaint in the 2003 

State Action (14-CI-03-0017). Crawford then argues that the Morris Defendants improperly 

removed this action and that this provided him with good cause for failing to timely serve the 

December 10, 2003 state court Complaint. (Brief of Appellant at 23). 

While it is Crawford's position that the federal court granted him permission to file his 

Complaint in state court, it is respectfully submitted that Crawford is incorrect. As noted in Section 
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II C above, Crawford's assertion is not supported by the Magistrate Judge's Order, the jurisdictional 

statutes, federal or state case law, or by Crawford's own actions. 

It is respectfully submitted that the trial court properly struck Crawford's Motion for 

Enlargement of Time to Serve the December 10,2003 Complaint because the 2003 State Action was 

removed to federal court and never remanded. Rayner v. Raytheon Co., 858 So. 2d 132 (Miss. 

2003). Because the federal court never remanded this cause, as a matter of law, Crawford was not 

entitled to file anything further in the state court, including his request for additional time to serve 

his Complaint. Id. 

The trial court's decision to strike Crawford's Motion for Enlargement of Time is further 

supported by the Fifth Circuit's holding in the case of Allman v. Haney, 302 F.2d 559, 562 (5th Cir. 

1962). In the Allman case, the Fifth Circuit held that removal to federal court ends the power of the 

state court to issue process, and any attempted service issued by state court is void. Allman v. Haney, 

302 F.2d 559, 562 (5th Cir. 1962). 

Similar to the Allman case, once this case was removed, the state court lost all power to issue 

process. Because this case was never remanded by the federal court to state court, Crawford was not 

entitled to file a Motion for Enlargement of Time in state court, and the state court was not entitled 

to grant Crawford additional time to serve process. Stated another way, the authorities cited above 

demonstrate that, for all practical purposes, after a case is removed, it no longer exists in state court. 

Nothing more can be filed in state court and no further action can be taken in state court absent 

remand. Accordingly, the trial court did not err in striking Crawford's Motion for Enlargement of 

Time to Serve the December 10, 2003 Complaint. 

Alternatively, even assuming that the federal court granted Crawford leave to file the 
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December 10,2003 Complaint in state court and assuming arguendo that Crawford had good cause 

for failing to serve the state court complaint during the period of the federal court stay, the trial court 

properly denied the Motion for Enlargement of Time to Serve Process because Crawford cannot 

show excusable neglect for failing to timely file a motion for extension of time to serve his 

Complaint on Custom Sign after the dismissal of the federal court action. M.R.C.P. 4(b). 

Specifically, Crawford waited eleven months after the federal court's dismissal on August 27, 2004 

until he attempted to obtain additional time to serve Custom Sign with the December 10, 2003 

Complaint on July 14,2005. (2006 C.P. 210). Crawford has failed to mention in his brief anything 

that precluded him from seeking additional time during this eleven month period after the federal 

court's dismissal. 

Furthermore, it is noteworthy that counsel for Custom Sign wrote Crawford's counsel in 

February of2005 to inform him that it was Custom Sign's position that no response to Crawford's 

improperly filed state court complaint was due from Custom Sign absent service of a state court 

summons. (2006 c.P. 334). After receiving this letter, Crawford waited an additional five months 

to attempt to obtain additional time and to have process issued for Custom Sign. (2006 C.P. 210, 

389). 

In sum, Crawford's actions in waiting II months after the federal court dismissal to attempt 

to obtain additional time to serve the December 10, 2003 Complaint and to actually serve the 

December 10, 2003 Complaint do not amount to good cause / excusable neglect. Heard v. Remy, 

937 So. 2d 939 (~18-21) (Miss. 2006). Custom Sign would be prejudiced if Crawford were allowed 

to serve this Complaint and summons out oftime as the statute oflimitations has now expired. 
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IV. 
Custom Sign Joins In The Arguments and Authority Cited by 

the Morris Transportation Defendants 

Pursuant to Mississippi Rule of Appellate Procedure 28(i), Custom Sign adopts by reference 

the arguments and the authority cited in Morris Transportation's and Alex Jordan's separate brief 

to the extent that said arguments and authority apply to Crawford's arguments against Custom Sign. 

CONCLUSION 

2005 Action 

In summary, the trial court properly dismissed the Complaint that Crawford filed on July 14, 

2005 in the 2005 State Action with prejudice because it was filed after the expiration of the statute 

oflimitations. Specifically, the accident happened on July 14,2001 and the statute oflimitations 

expired on July 14, 2004, one year prior to the time that Crawford filed his Complaint on July 14, 

2005. Miss. Code Ann. §15-1-49. 

The trial court properly rejected Crawford's arguments that the Complaint was timely filed 

pursuant to the statute oflimitations savings protections provided by Miss. Code Ann. § 15-1-69. 

The Mississippi Supreme Court and the Fifth Circuit have held that if the plaintiff's first suit is 

dismissed pursuant to a voluntary motion to dismiss, the savings statute cannot be used to redeem 

a second suit filed outside the statute of limitations. W. T Raleigh v. Barnes, 109 So 8, 9 (Miss. 

1926); Bailey v. Toastmaster, Inc., 86 Fed.Appx. 6, 9 (5 1h Cir. 2003). In this case, Crawford's first 

suit, his federal court complaint, was dismissed pursuant to Crawford's voluntary motion to dismiss. 

Thus, Crawford was not entitled to rely on the protections provided by Miss. Code Ann. § 15-1-69 

to assert that he timely filed his suit in the 2005 Action. 

Crawford is not entitled to rely on Miss. Code Ann. § 15-1-57 to save his untimely filed 
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Complaint for several reasons. First, Crawford never granted the trial court the opportunity to 

consider whether his Complaint was timely filed due to the federal court stay and the protections 

provided by Miss. Code Ann. §15-1-57. Thus, he is procedurally barred from raising this issue on 

appeal. Powe v. Byrd, 892 So. 2d 223 (~18) (Miss. 2004). Second, regardless of the procedural 

bar, Crawford is not entitled to rely on Miss. Code Ann. § IS-I-57 because he was granted 

permission to file his Complaint in federal court, and the Mississippi Supreme Court has held that 

a plaintiff can only invoke this statute ifhe is prevented from filing suit. Grant v. State, 686 So. 2d 

1078 (Miss. 1996). Thus, even if the statute oflimitations was extended for the period of time from 

the federal court stay until the time the federal court lifted the stay to permit him to file his 

Complaint in federal court, the Complaint filed in the 2005 Action was still filed after the expiration 

of the statute oflimitations. Third, even if the Court adds the entire II month and 9 day period of 

the federal court stay to the statute of limitations, Crawford's Complaint was still filed after the 

statute of limitations had already expired. 

2003 Action 

Crawford is incorrect in his assertion that the trial court erred in striking the Complaint that 

he filed on Decem ber 10, 2003 in the 2003 State Action on the basis that the federal court granted 

him permission to file this Complaint. Crawford's argument that the federal court granted him 

permission to file this Complaint is not supported by the federal court order, the federal statutes, 

Mississippi Supreme Court case law, or by Crawford's own actions. 

Second, the trial court properly struck Crawford's Complaint, First Amended Complaint, and 

Motion for Additional Time to Serve Complaint that he filed the 2003 State Action because this 

cause number was removed to federal court and has never remanded. Rayner v. Raytheon Co., 858 

39 



So. 2d 132, 133 (~6) (Miss. 2003). Absent a remand order, Crawford was not entitled to file 

anything further in this action. 

For these reasons and the reasons set forth in the body of this brief, it is respectfully 

submitted that this Court should affirm the decisions ofthe trial court in favor of Custom Sign. 
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