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STATEMENT REGARDING ORAL ARGUMENT
Appeliant does not specifically. request 6ra1 argument in this case as it is
believed that the issues are capable of bei:fg adequately briefed by the parties.
However, in the e¢vent the Court believes orai arguments would be help£u1 or
beneficial to the Court then Appeilant does not oppose oral argument ;'md would in
the court’s discretion, as that counsel be appointed to deliver such orai argument for

Appellant
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Ii.
CERTIFICA’i‘E OF INTERESTED ?ERSONS
Th_e undersigned Appeilant John Johns;m, certifies that the following iisted persons have
interested in the outcome of this case. The representation are made in order that the Justices of

this Court may evaluate possible disqualification or recusal.

1. Appellant John Johnson, Appellant pro se
2. Honorable Jim Hood, and staff, Attorney General
3. Honorable Ashley Hines, Circuit Court Judge
4, Honorable Joyce Chiles, District Attorney
5. Honorabie George T. Kelly, Defense Attorney at trial
Respectfully submitted,
BY:

J ohh Johnson,

Unit 29-J

Parchman, Ms 38738

Appellant, pro se



CASE NO. 2005-KP-0066-COA

COURT OF APPEALS OF THE STATE OF MISSISSIPPI

JOHN JOHNSON
APPELLANT/DEFENDANT
V8.

STATE OF MISSISSIPPI
APPELLEE/PLAINTIFF

APPEAL FROM THE CIRCUIT COURT OF
SUNFLOWER COUNTY, MISSISSIPPI

III.
STATEMENT OF THE ISSUES
ISSUE ONE

Whether verdict of Jury was against overwhelming weight of evidence.

a) The witness Who was identified as the victim in this cause,
after being permitted full opportunity to view and inspect the face and
body of the defendant in the Courtroom during the testimony of the
witness, could not identify the defendant and did not identify the
defendant John Johnson as being the person who robbed him.

b) The. verdict was based solely upon the testimony of an
indicted accomplice, and as such should not have been aliowed to
stand as not meetiﬁg. the sufﬁcienéy of the evidence under the burden

" of proof of "beyond reasonable doubt.”



¢)" The testimony: at trial revealed that the gun in question was
pointed at the victim and, thus, any offense allegedly coﬁmitted by

the defendant should not rise to the level of Armed Robbery.

ISSUE TWO:

The prosecution committed plain error in commenting upon and arguing to
the jury not to impose a lifel sentence which argument was improper where it offered
the jury a compromise which had not been offered and approved by the Court in
jury instructionis and where such improper argument by the prosecution constituted
a nuliification of the statute which required the jury to consider a life sentence.
ISSUE THREE:

Whether tfial court erred and/or committed plain error in allowing jury to
consider impermis‘siaale evidence and evidence which was contrary to the testimony
at trial and which should have been excluded, to-wit:

a) 'i‘he identification testimony from other witnesses at trial
regard'yfng‘ the identiﬁcatioﬁ of Appeliant made by Leroy Dandridge

upon Dandri&gc’s viewing of one picture, that being of the Appeliant,

where the basis of sucﬁ exclusion 'Shoﬁld have been that Dandridge

failed and was unable to identify A;ﬁpellant in pérson and at trial.

ISSUE FOUR:
‘\K}hether trial court erred in ailowing indictment to be amended and
whether trial court erred in denying mistrial w'here the state was allowed to amend

the indictment after the trial and after the defendant had defended the state's

charges set forth in the indictment. The trial court erred in:



a) Allowing the state to amend the indictment to change the
name of the person who actually owned the money which was
allegedly taken during the robbery.

b) Failing to grant a mistrial where the state requested to
amend, the indictment after the presentation of it's case and where
state failed to move for an amendment of the indictment at the point
in the trial where the evidence was presented to show that the
oﬁnership dfi'. the money was different from the name of the owner

“sent out in the indictment. The prosecution's request was untimely
and should have been rejected by the trial court as untimely.

c) Aliowing the prosecution to make a material amendment to
the indictment and to ambush the defendant with such aﬁlendment at
a timcr after the state héd pfeserﬁted it's case and the defendant was
unable to cross examine the Witnesses -regarding the actual ownership

ISSUE &IWE money.
Whether appellant was denied a speedy trial.
ISSUESIX: |
: Whethef Apfaellanf was subj ectéd to Ineffective Assistance of Counsel At
Trial, in violatidﬂ of the Sixth Amendmerit to the United States Constitution.

iSSUE SEVEN

Whether Appellant was denied fair trial because of the cumulative effect of

the claims stated herein.



Iv.

STATEMENT OF INCARCERATION

The Appellant is presently incarcerated and is being housed in the
Mi'ssissippi State Penitentiary at Parchman, Mississippi, in service of the term
imposed in this case. Appellant has been continuously confined, in regards to such
sentence, since date of conviction and imposition by the trial court.

V.
STATEMENT OF CASE

On September 4, 2003, an indictment was filed in the Sunflower County
Circuit Court charging Appeilant John Johnson, with armed robbery. The
indictment also charged Curtis McIntosh as a co-defendant and with the same exact
crime. (pellant was appointed Honorable George T. Kelily, Jr. to represent him at
trial. (R. 8) Upon= conviction of the charge set forth in the indictment Appellant was
sentenced to a teﬁn of thirty (30) years in the custody of the Mississippi Department
éf Corrections. (R 31).

Being aggrieved by the verdict and sentence, Appellant Johnson perfected an
appeal of the conviction and sentence of the Cireuit Court of Sunflower County,
Mississippi.i

App;ellant is now prdceéding w1tn the preparation and filing of his brief in
the court pro se. which wili contain a tot}il' of nine separate claims and subparts for

reversal.

|



Vi.

ARGUMENT

Issue No. 1
Whether verdict of Jury was against overwhelming weight of evidence.
a) The witness who was identified as the victim in this cause,
after being permitted-full opportunity to view and inspect the face and
body of the defeﬁdant in the Courtroom during the testimony of the
wi_tness, 00;11d not identify the defendant and did not identify the __
- defendant John Johnson as being the person who robbed him.
b) The verdict was based ‘solely upon the testimony of an
indicted accomplice, and as such should not have been allowed to
stand as not meeting the sﬁfﬁciéncy'of the evidence under the burden
of proof of "beyond reasonable doubt."
c) The testimony at trial revealed tl';at the gun in question was
pointed at fhe victim aﬁd, thus, any offense allegedly committed by
the defei;t_iant should not rise to the-l-evel of Armed Robbery
The verdict of the jury was against the overwhelming weightrof evidence and
contrary to law, and the court should have granted Appellant Johnson's Motions for
directed verdic;, or alternative a new trial. Appellant Johnson's defense at trial was

actual innocence. Appellant Johnson moved for a directed verdict at the end of

State presentation of evidence and at the close of State case ((Tr. 132), due to the



fact that the State failed to make out a prima facie case of armed robbery. The state
presented no rebuttal or objection to such motion. (Tr. 132-133) The trial court, sua
sponte, denied the motion on the assertion that the testimony of the co-defendant,
MclIntosh, and the victim, Dandridge, "together" establish armed robbery. (Tr. 133)

The:, record is clear that the only testimony at trial which implicated
Aﬁpellant in the crime was the testimony of co-defendant Mcintosh. Dandridge's
testimonj-f exonerated Appellant by an in-court sworn declaration of testimony that
he could not identify Appeilant being the person who robbed him. Dandridge
admitted that he had known Appeliant as having seen Appellant on several
occasions with his uncle. Dandridge also testified that Smith, the Chief of Police, had
shown him one single photo of the Appellant and suggested that this was the person
who coﬁfmitted the crime. Smith denieci this at triai but the sworn testimony of
Dandridge, the victim in this crime, states otherwise. If Dandridge is to be believed
in other matters then it should also be believed in this instance as well. The
testimony of Leroy Dandridge should not be disregarded in some instances and
believed in otﬁers where it is most convenient to the prosecution. In those cases
where the verdict is so ‘contlrary to the overwhelming weight of the evidence that to

allow it to stand would santtion an unconscionable injustice this Court can disturb

the verdict on appeal. Walker v. State, 881 So. 2d 820, 831 (¥ 32) (Miss. 2004)

(citing Dudley, 719 So. 2d at 182(Y 8)); pilworth v. State, 909 So. 2d
731' 737Le(3§%{y200_a2rﬁri&&ess t%ied that the Hacks Produce in Drew,
31, . \ .

Misgissippi, was robbed on January 7, 2003, at 3:30 p»M.! (Tr. 77).

Dandridge testified that at the time of the robbery Terry Thurman and

! According to Dandridge, the Hacks Produce in Drew, Mississippi, was an iliegal gambling establishment
which conducted it’s illegal gambling business with iilegal gambling machines. (Tr. 81)
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an elderly gentleman was present in the store along with himself.? ({Tr.
T7)

bandridge, the only robbery victim who testified at thr trial
and the state’s key witness, testified that the gun shown to him at
trial by the ﬁrosecution did not look familiar to him. {Tr. 85)
Dandridge did not identify this weapon as he testified that it did not
look in ay way like the gun that he saw on the date of the robbery. the
robbery weépon.—Dandridge testified a follows in regards to the gun.

Q. ) Mr. -Dandridge, 1‘ve removed an item from this bag, from

5 property bag that bears the name of Chief B. Smith.

Does this lock familiar to you.?

A No, ma‘am,

Q. ‘Does it look in any way like the gun that you saw that
bay.

A. The gun that I seen the handle was on the end down
there.

Q. Let me pull it back. Now does it look familiar?

A. No, it was a little bit bigger than that.

o. It was bigger than that?

A. Yes, ma'am. About like that?

0. . Ckay. Hold your hands up again. Bbout like that?

A. About like that.

%

% The prosecution never bothered to call Terry Thurman nor the older gentleman as a witness at the trial.
Obviously these were eye witnesses who could have testified and provided identification testimony since
they were present during the robbery and, according to testimony, was instrucied by the robbers to lay on
the floor, These witnesses should have seen the robbers close up. The prosecution did indicate that it was
going to check to see whether Thurman was there, The Court appeared to be concerned because the state
had not called Robinson, Grant, or Smith. However, the state asserted this failure to the fact that these
witnesses found drugs. The prosecution resied at this point which was a confirmation that Thurman never
showed up to testify at he trial. There was no attempt to issue a bench warrant or subpoena for Thurman.
(Tr. 131)

10



MS. BRIDGES: . your Honor, I'd like this marked
for identification.

THE COURT: Let it be marked for
identification. (Tr. 85-86)

Clearly, Dandridge never identified the robbery weapon or the
weapon which was retrieved by the police from the vehicle in which the
Appellant jwas a passenger and which the state alleged o be the weapon
used in the robbery. The state did not call Thurman, or never made any
attempt to bring him to court after he failed to shéﬁ up, who was
another witness who could have identified he robbery weapon. The state
never issued‘a subpoena for the elderly gentleman in which Dandridge
testified was also present in the store during the robbery.® Dandridge
testified that .when he reported to the police that he told the police
that the robbery was committed by a friend of his nephew that he had
seen a couple of times. (Tr. 84) Dandridge testified that BAppellant
kind of 1looked 1like the shorter robber. ({Tr. 85) Dandridge ‘never
positively identified Appellant as the robber. {Tr. 85)

It is clear heére hat the. prosecution failed to prove beyond a
reasonable doubt that Appellant was the perscn who rbbbed the illegal
gambling store. Appellant was convicted because he looked like the
robber. The prosecution, in argument, advanced a speculation as to why
Dandridge was reluctant in his identification but this presentation by
_ the prosecution was not evidence but merely closing argument. The in-
court testimony advanced and presented by Dandridge exonerates
Appellant., The only other evidence which was advanced to incriminate

Appellant was the testimony of McIntosh, the co-defendant who had much

3 Dandridge testified that he did not call the police but called the boss man, Billy Hack, who lived in
Arkansas, after the robbery and got into his car an drove back to Indianola. Dandridge testified that Billy.
Hack toid him to go back up there and report it to the Police. {Tr. 83)
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too loose in the éase. The state, in oxder to paint a better picture of
McIntosh, attempted to regard McIntosh as a bystander. The state was
ready, willing, and did actually exonerate McIntosh in order to secure
McIntoshfs testimony. The state was not even willing to consider
ﬁcIntosh as én accomplice when he had been actually indicted by the
grand jury as a principle. The prosecution argued to the jury that
Bppellant did exactly what the grand jury charged him with. (Tr. 143)
However, the state wasinot willing to agree with the grand jury on the
charges against McIntosh when both defendants were charged-inﬂthe same
indictment. If the grand jury was correct, as the state argues, in the
case of Appgllant; then the grand jury should have been correct in the

charges against McInteosh as well. (R. 144)

Appellant Johnson asserts that the verdict of the jury was against the
overwhelming lack of evidence of guilt and contrary to law. In the case of Cherry v.
State, 386 So2d. 203, The court reversed and rendered the conviction due to the fact

that the verdict of the jury was contrary to the overwhelming weight of evidence.

Quoting Burks v. United States, 437 U.S.1, 98 8.Ct. 2141, 57 L.Ed 2d 1 (1978).

The conviction and senfence for the offense against Appellant Johnson
should be vacated and Appellant J ohr;son shoul& be discharged to avoid a
miscarriage of justice. issue No, II:

The prosecution committed plain error in commenting upon and arguing to
the jury not to impose a life sentence which argument was improper where it bffered
the jury a compromise which had not been offered and approved by the Court in
jury instrﬁcﬁoﬂ‘s and where such imﬁroper argument by the prosecution constituted

a nuilification of the statute which required the jury to consider a life sentence.

e



ARGUMENT

Vi
During closing argument, on at least two separate presentations, the
' -~

prosecutor made reference to conflicting information to the jury in regards to the
sentence. The prosecutor initiaily advised the jury that “whether or not you sentence
him to life is up to you. (Tr. 144) The prosecutor next argued that:
I’m not asking you to sentence him to life. I don’t think this is
one of those cases that really merits a life sentence, but it is serious. It
is extremely serious. His life does not depend on the outcome of this trial.

(Tr. 151)

While the jury did not impose a life sentence in this case,
Appellant would argue that the comments by the prosecutor in regards to
thelsentencé was improper since any instructions regarding the sentence
and the jury'stconsideration of the sentence should be submitted by
jury instructicns by the court. The prosecutor’s argument was designed
to allow the jury to considerlthé case as being less drastic and return
a GUILTY VERDICT on the assumption that the sentence would not be
sevdre. The prosecutor failed to inform the jury that any sentence
imposed for armed robbery, being a mandatory term by statute, would be
tantamount to,a lifersentence. The prosecutor should not have been
allowed to'arqfe to the jury ény facts or iﬁformation regarding
sentence in éiosing arguments. The remarks made by the prosecutor
regarding the sentence was reversible error during closing érguments
where'the prosecufor drgued facts regarding the sentence which was not
in evidence and was designed to appeal to the bias aﬁd préjudices of
the jury. The prosecutor argued that case was serious but made the jury

appear that the sentence should not be a serious cne while the

13



prosecutor knew that any sentence for armed robbery, under the law,
would be a serious sentence. This Court should review comments made

during closing arguments by determining "whether the natural and

probable effect of the j§ H argument [creates] unjust prejudice
against the accused so as to result in a decision influenced by the

prejudice so created.™ Sheppard v. State, 777 So. 2d 659, 661 (1 7)

(Miss. 20@0}. In this case such comments resulted in exactly this when
the jury was nullified by rendering a guilty verdict without adequate

evidence.

This Court shouid find that the state’s argument was improper where there
was 1o evidence presented regarding sentence and such argument was prejudicial to
the Appellant where unqut_ly offered the jury a belief that the sentence would be |
mild and the impact of a guilty verdict would not be serious. This Court shouid
reverse and remand for a new trial. -

Tssue No. ITI:
Whether trial court erred aﬁd/or committed plain error in aliowing jury to
cOnsider imi:érmi_;gsible evidence and evidence which was contrary to the testimony
0
at trial and whiclfshould have been excluded, to-wit:
a) The identification testimony from other witnesses at trial
regarding the identification of Appellant made by Leroy Dandridge

upon Dandridge's viewiné of one picture, that being of the Appellant,

where the basis of such exclusion should have been that Dandridge

failed and was unable to identify Appellant in person and at trial.

¥
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ARGUMENT
Appellant would assert to this Court that the identification testimony made
by Burner Smith was improper sinée, at trial, Dandridge never identified Appellant
and testified that Burner Smith, in fact, shown him one single phofo and suggeste&

that this was the person who committed the crime. This trial court should have

excluded this testimony. Shelton v. State, 853 So.2d 1171 (Miss. 2003)

The problem with the testimony of Burner Smith, which ié in conflict with
the testimony of Dandridge, is that Smith did not make certain th;'at Appellant was
represen’;ed by counsel during the lineup. Smith merely obtained a photo of
J ohﬁson, flashed that phoizo' on Dandridge, and impermissibly suggested that this
'Lw-as the one. The testimony of Burner Smith Sn the matter of identification of
Johnson in the linup should be precluded based upon the fact that Dandridge

testified that Smith use one photd and suggested to him that this was the person.
Moreover, Dandridge testified at trial that Johnson was not the person and the gun
which the state displayed was not the visspeiNo. IV:
Whether trial court erred in aiiéwin'g;indictment to be amended and whether trial
court erred in denying misfrial -v's}hére ‘the state was allowed to amend the indictment
after the trial an'dl after the defendant had'defende'd the state's charges set forth in
the indictment. The trial court erred in:
a)r Allowing the state to émenci the indictment to change the
name of the person who actually owned the money which was

allepedly taken during the robbery.

5



b) Failing to grant a mistrial where the state requested to
amend the indictment after the presentation of it's case and where
staie failed to move for an amendment of the indictment at the point
in the trial where the evidence was presented to show that the
ownership of the money was different from the name of the owner
sent out in the indictment. The prosecution's request was untimely
and should have been rejected by the trial court as untimely.

c) Allowing the prosecution to make a material amendment
to the indictment and to ambush the defendant with such
amendment at a time after the state had presented it's
c‘arse' and the defendant was unable to cross examine the
witnesSes regérdiﬁg the actual ownership of the money.
ARGUMENT
The prosecution was permitted to amend the indictment after it had
preseﬁted it’s case. The state alleged, in support of such request, that this was a-
routine amendment where the proof shows one thing and the indictment has alleged
— the gist of the crime is the robbery itseif, not the ownership of the money, and I
believe the state has pfoven that. (Tr. 132)

Ther problem with this argument by the state is that: 1. It confirms that the
state had already introduced proof befbre it requested to amend and the argument
itself substantiates that. Appelié.nt had a right to know the charge and what the state
was attempting to prove befdré any actual proof was presénted. The amendment

was untimely. 2. The state’s"afgument is'contrary to the evidence where it

16



speaks to the ownership of the money. The state introduced testimony that
Appellant madé a statement that that was a gambling house. Additionally, Burner
Smith and Dandridge both testified that illegal gambling machines were in the place
of business. Burner Smith testified that he did not arrest anyone for the illegal
activity but told .them to get them out. The owner was not prosecuted. This is why
the state’s argument is contrary to the evidence when the state argues that
own€tship of fhe money is not an issue. Dandridge testified that the money was
taken out of the machines in the back of the business. Yet the prosecution argues
that amendment of the indictment to show the name of the person who owned the.
money, which was fruits of an illegal activity, do not matter. This argument makes
as much sense as the ‘pros.eéliit'itjn’s- argﬁment that McIntosh was a bystander when
MeIntoish admitted that he was the driver of the car both too and from the robbery
scene, that he snatched the phone line from the wall, that he told the aileged robber
to “let’s go” after the robbery, and that he was caught driving the same car days
later. The prosecution is a genius creating self-serving argumeﬁts.

The defense made an obj :.ection to this motion to amend the indictment by the
state. ’(Tr. 131) This claim is théreforé geimiﬁe and meritorious. Contrary to the
trial court’s ﬁndings.dn'ti’ﬁ-s métfér; .prévi.ﬁgs'oi;vners'hip in fhis instance goes to the
gist of the defense and prc;sécﬁ{ion since the':sta'te alieged that the Appellant stated
that the money beionged to z;t gémbiing house or was gambling money. The state
made this an element of the crime when it injected this evidence into the case. It
should not now be said that this was not an Issue and was uﬁimportant when the
state has made much of it as'l'ong as it fitted the stéte’s need at the time. The *

amendment here was untimely.



This Court has previously held that the question of whether an indictment is
fatally defective is an issue of law and deserves a relatively broad standard of review

by this Court. Nguyen v. State, 761 So.2d 873, 874 (Miss. 2000) (citing Peterson v.

State, 671 So.2d 64 (Miss. 1996)). "'It is fundamental that courts may amend

indictments only to correct defects of form, however, defects of substance must be

corrected by the grand jury.'™ Evans v. State, 813 So.2d 724, 728 (Miss. 2002)

(quoting Mitchell v. State, 739 So0.2d 402, 404 (Miss.Ct.App. 1999)); see URCCC 7.09.

We have stated: "It is well settled in this [S]tate [. . .1 that a
' change in the indictment is permissible if it does
not materially alter facts which are the essence of
the offense on the face of the indictment as it
originally stood or materially alter a defense to the
indictment as it originally stood so as to prejudice
the defendant's case.®

An indictment may only be amended at trial if the amendment is
not material to the merits of the case and the defense will not be

prejudiced by such amendment. Griffin v. State, 584 So.2d 1274, 1276

(Miss. 1991): see Mitchell, 739 Sc.2d at 404. The test for whether an

amendment to ‘the indictment will prejudice the defense is whether the
defense as it originally stocd would be egually available after the

amendment ‘is made. Griffin, 584 So.2d at 1276. Since this Court has

held that an indictment may be émended after the State has rested. See

Burt v. State, 493 So.2d 1325, 1328 (Miss} i986). See generally Burks

v. State, 770 So.2d 960, 962-63 (Miss, 2000), that point is not an

issue. However, in this_éase the issue is and remainsz that such
amendment prejudiced the Appellant and'totally changed the substance of
the case around to allege ownership of the monéy by another person
other theh;the person named in the indictment. The amendment here was

substance and should have been done only by the grand jury.
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Issue No. V:
Whether Appellant was denied a speedy trial.
ARGUMENT
| Appellant Johnson was arrested on January 8, 2003 for possession of
cont.rolled substance, with intent, and armed robbery. Appellant Johnson was
indictec_i by Sunflower County grand jury for armed robbery on September 4, 2003.
The case was Subsequently set for trial and went to trial on November 9, 2004, one
year and ten months after Appellant was arrested and over one year after the
 indictnitviissr@rir Agnng98-17-1 provides: Unless good cause be shown, and a
contiruance duly granted by the court, ail offenses for which indictments are
presented to the court shall be tried ;10 later'th;an (270) days after accused has been
arraignagellant Johnson was arraigned September 15, 2003 (R. 14) and trial
began 409 days latér on November 9, 2004. Obviously there is a violation of §99-17-
1. Johnson'he;ver waived or relinquished his rigﬁt to a speedy trial. . 1In Perry v.
State, 419 So2d 194 (Miss. 1992), the court sta-ted- the constitutional right to a speedy
trial, unlike the statuto.ry fight uﬁder §99-17-1, attaches at the time of a forrﬁal
indictment 6r infofmatién or when a peréon has been.arrested. In short the

constitutional right to a speedy trial attaches when a person has been accused.

Beavers v, State, 498 SoZd 788,789-90 (1 (\Lss 1986), Ballev v. State, 463 So2d 1059,

1062 (Miss. 1985). Appellant J ohnson’s constitutional right to a speedy trial
attacheWthen aodefandmry $;R03, tthe sated thahhpssattached, the balancing test

set out in Barker v. Wingo, 407 U.S. 514, 92 5.Ct. 2182, 33L.Ed2d 101 (1972) must
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be applied to determine whether that right has been denied. The Barker c;)urt
identifiéd for factors which are to be considered in making such a determination:
(1) the length of delay;
2) .the reason for delay;
3) whether Appeilant has asserted his right to a speedy trial; and
{4) whether Appellant has been prejudiced by the delay.
Né_one of these factors is in itself dispositive. Rather, they must be

considered together, in light of all the circumstances. Barker, 407 U.S. at 533,92

S.Ct. at 2193. LENGTH OF DELAY

This factor, according to the Barker Court, “is to some extent a triggering
mechanism. Appéllanf Johnson was arrested J anuary 8, 2003 and his trial began
November 9, 2004, a totai of one yéar and ten months after Appellant was arrested.
This delay of over a yéa-x"éfter the 270 day period expired is itseif prejudicial and
establishes that Appellant Johnson’s right to a speedy trial was vioiated. This is

enough to warrant close examination of the other Barker factors. In Bailey v. State,

supra, 463 So2d at 1062, this coizri fouﬂd-delay of 298 days to be a substantial
enough period of time to 'r.eqlrlire a baléncing' of all Barker factors. In Beavers v.
State, supra, 498 So2d at 790, this court found a delay of 423 days was sufficient to
require reversal” in the absence of the other Barker factors pointing in favor of the
prosecution (or in the absence of the Appeilant position on the other Barker factors
being weak).” See U.S. v. Greer, 655 F2d 5153 (1981), this court found delay of 357
days is long eﬁéﬁgh to trigger the requirement of inquiry into the other Barker

factors.
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REASON FOR DELAY

The record contains nothing top demonstrate that Appellant was the cause of
the delay in this case. Appellant never waived his right to a speedy trial. In Perry v.
State, supra, this court stated: In the case at bar, the prosecution provided no
excuse for the delay. Where the Appellant has not caused the delay and where
prosecution has‘declined to show good cause for the delay, we must weigh this factor
againstipistbeudiesden of the state to see that a Appellant receives a speedy tri;al.
419 So2d at 199. Accord Vickery v. State, 535 So2d 1371, 1375 (Miss. 1988);

Beavers v. State, supra 498 Sp2d at 791; Bailey v. State, supra, 463, SoZd at 1062.

See also Burgess v. State, 473 So2d 432 (Miss. 1985).

DEFENDANT’S ASSEIiTION OF HIS RIGHT TO SPEEDY TRIAL

Appellant Johnson failed to assert his right to a speedy trial. Appellant
Johnson did not waive his right to a speedy trial.

PREJUDICE TO DEFENDANT

Had Appellant Johnson been tried to prior to November 9, 2004 (which was
one yvear and ten mon‘ths aftér Appeliant was arréste&), Appellant would have been
a'ple to call \a.ritﬁe'ss-e's whicii-l were no longer wiliing to'teétify.‘ This violation of
Johnson’s rights of U.S.C.A.6 and is reversible .erré)rrrand Appellant Johnson should

be discharged. Se¢ Perry v. State, supra 419 So2d at 197 )citing Strunk v. U.S., 412

U.8S. 434, 93 5.Ct. 2260,37 L-.EdLZd 56 (1973), this court held sole remedy for denial

of a defendant’s right to a speedy trial is dismissal of the charges against him.
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Issue No. V1:

Ineffective Assistance of Counsel At Trial, in violation
of the Sixth Amendment to the United States Constitution.

To prevail on an ineffective assistance of counsel claim the complaining party
must satisfy the well-established two prong test. First the party must show that
counsel’s performance was objectively deficient. The party must then show that;

but for counsel’s deficient performance, there is a reasonable probability that the

result of the trial would have been different. Gilliard v. State, 462 So.2d 710, 714

(Miss. 188t case at bar, Appellant’s counsel absolutely failed to assert Appellant’s
right to a speedy trial at no stage of the proceediﬁgs. Had counsel asserted this right,
through the filing of a timely and proper motion in the trial court; then thié case
would not have went to trial and would have been dismissed with prejudice since the
staté clearly failed to provide Al;peliéﬁt with a spéedy trial. As presented earlier, the
main fdcué of the state’s déléy was so that Leroy Dandridge and Terry Thurmond
could be subpoenaed. Thé state ﬁeeded to rehébilitate the testimony of Dandridge. It
was clear fr0£n Dandridge’s testifnony that Appellant was suggested to him, as being
the person who committed this crime, by‘ law enforéemenf. Dandridge testified that
Chief Smith did this suggestion. Of course Chief Smith denied this but there was
evidence to show that Dandridge was shown only oné photo and this is what the
state was attempting to réhabilitate.before the trial. In doing so, the state denied
Appellant. his constitutidnél right to a spéédy triél and defense counsel did
absolutely nothing in régafds to this. The state was ﬁot'prepared for trial since,
without h'c;wingl'Dand'ridge -having change his t'estix-nony.the case was in jeopardy.

Counsel was ineffective in failiﬁg to bring this issue out in the trial court so that, if
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denied, it would have been a claim which could have been confronted directly in this
Court on appeal rather then being challenged secondary. Additionally, counsel
failed to bring out the fact that the indictment was defective in it’s attempt to
charge Appeliant and that at least one of the witnesses, Curtis Mclntosh, was a
participant in the crime and which the state was looking for a way to disassociate
Mcintosh from the crime. Defense counsel should have timely objected to the delays
and should have moved the Court for a speedy trial. John Johnson was subjected to

ineffective assistance of counsel. Leatherwood v. State, 473 So.2d 964, 969 (Miss.

1985) (explaining that the basic duties of criminal defense attorneys include the duty
fto advocate the defendant’s case” remanding for reconsideration of claim of
ineﬁ'ecﬁveness where the Appellant aIlegedr that his attorney did not know the
relevant law.

It is clear that Appéllant Johnson 'was'prejud'iced by his attorney’s failure to
raise the speedy trial issue during the pre-tfial proceedings or to move the Court
fora dismissél on that grourid during .the' actual trial. |

This Couft should conclude that here counsel rendered ineffective assistance
of counsel -arnd that such !i'neff'ect:iveﬁess préj ﬁdiceé 'AjJ]ieilanf’s conviction in such a
way as to mandate a reversal of conviction as well as the sentence imposed. Defense
counsel Wa_s charged with knowing the law and being familiar with the record and
evidence. In Jackson v. State, 815 So. 2d 1196 (Miss. 2002), thé Supreme Court
held the foliowing in regardé to ineffective assistance of counsel:

Our standard of review for a claim of ineffective assistance of counsel is
a two-part test: the Appeilant must prove, under the totality of the circumstances,
that (1) his attorney's performance was deficient and (2) the deficiency deprived
the Appeliant of a fair trial. Hiter v. State, 660 So.2d 961, 965 (Miss.1995).
This review is highly deferential to the attorney, with a strong presumption that
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the attorney's conduct fell within the wide range of reasonable professional

assistance. Id. at 965. With respect to the overall performance of the attorney,

"counsel's choice of whether or not to file certain motions, call witnesses, ask

_certain questions, or make certain objections fall within the ambit of trial

strategy” and cannot give rise to an ineffective assistance of counsel claim. Cole

v. State, 666 So.2d 767, 777 (Miss.1995).

_.[7] [8]1{9] § 9. Anyone claiming ineffective assistance of counsel has the
burden of proving, not only that counsel's performance was deficient but aiso that

he was prejudiced thereby. Strickiand v. Washington, 466 U.S. 668, 687, 104

S.Ct. 2052, 80 L.Ed.2d 674 (1984). Additionally, the Appeilant must show that

there is a reasonable probability that, but for his attorney's errors, he would have

received a different result in the trial court. Nicolaou v. State 612 So.2d 1080,

1086 (MMiss.1992). Finally, the court must then determine whether counsel's

performance was both deficient and prejudicial based upon the totality of the

circumstances. Carney v. State, 525 So.2d 776, 780 (Miss.1988).

In the present case defense counsel failed to make an objéction to the
prejudicial testimony and fail to move for time to prepare defense to confront this
testimbhy. Counsel failed to make objection to prosecutors misconduct by the

prosecutor having coached Chief Smith as to what to testify to and such

testxmony was in direct conflict with the testimony of Dandridge.

2. Counsel fail to p;eserve defendant’s ngnts to a speedy trial by allowing

Lourteea (14) ‘to elapse betwee*i mdict‘nent ana tnal begmnmg, due the fact

1nd1ctme‘nt Was' 'ﬁiea S‘ept’ember 3,2003, and trial began until November 9,

2004, causng Appeliant to ﬂuffer severe ‘where, due to the passage of this

time, the state was allowed to amend the indictment to allege the owenship of

the money to change from Hack Produce to Billy Hack. This violated

Afbél&iﬁﬁﬂéﬂx@ﬁﬁﬁiénf of the U.S. provides: “In all criminal prosecution]

the accused shall enjoy the right to have the Assistance of Counsel for his

defense.” By the 14th Amendment this right is made obligatory upon the
[states. Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9.L.Ed.2Zed 799]

Counsel performance was so defective it caused fundamentally unfair

outcome of trial. This is reversible error. This is violation of Appellant U.S.C.A. 6
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& Miss. Const. Art. 3§26. Conviction and sentence shail be vacated and Appellant

shall be discharged. See Strickland v. Washington, 466 U.S. 668, 687.
- Appellant Johnson respectfully ask this court to review the facts of this case

along with the decisions rendered in Naylor, Jones, Powell, Berty, and Nathansot,

and reverse the conviction and discharge the Appellant

In Ward v. State. 708 So0.2d 11 (Miss. 1998) (96-CA-00067), the Supreme
Court held the following:

Effective assistance of counsel contemplates counsel’s familiarity with
the law that controis his client's case. - See Strickland v. Washington, 466 U.S.
668, 689, 104 S.Ct. 2052, 2065, 80 L.Ed.2d 674 (1984) (noting that counsel has
a duty to bring to bear such skill and knowledge as wiil render the trial reliable);
see also Herring v. Estelle, 491 F.24d 125, 128 (5th Cir.1974) (stating that a
lawyer who is not familiar with the facts and law relevant to the client's case
cannot meet the constitutionally required level of effective assistance of counsel
in the course of entering a guilty plea as analyzed under a test identical to the first
prong of the Strickland analysis); Leatherwood v. State, 473 So.2d 964, 969
(Miss.1985) (explaining that the basic duties of criminal defense attorneys
include the duty to advocate the Appellant’s case; remanding for consideration of
ciaim of ineffectiveness where the Appeilant alleged that his attorney did not
know the relevant law). :

In the instant case, John Johnson’s defense counsel failed in his duties to
adequately represent Johnson during the trial and prior to the trial when counsel
allowed over fourteen months to elapse without making any motion to assert
Appellant’s right toa speedy trial. |

To 's‘ucc.:é;ssﬁii'ljr :ciaim ineffective aséi-staﬁce of .cou_nsél,.the Appellant must

meet the two;prong test _set forth in Stﬁckland V. Washingfon, 466 U.5. 668,687

(1984). Thxs test has aiso bee-1 recognized and adopted by the MISSISSIppl Supreme

Court. Aiexander V. State 605 So 2d 1170 1173 (Miss. 1992); K'llght v. State, 577

So.2d 840, 841 (M1s_s. 1991); .Ba;n’es v;'_State 577 So.2c178_40,841 (Miss. 1991};

McQuarter v. State, 574 So.2d 685, 687 (Miss. 1990); Waldrop v. State, 506 So.2d
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273, 275 (Nﬁos.l987), aff'd after remand, 544 So.2d 834 (Miss. 1989); Stringer v.
State, 454 S0.2d 468, 476 (Miss. 1984), cert. denied, 469 U.8. 1230 (1985).

“The Mississippi Supreme Court visited this issue in the decision of Smith v.
State, 631 So0.2d 778, 782 (Miss. 1984). The Strickland test requires a showing of (1)
deficiency of counsel’s performance which is, (2) sufficient to constitute prejudice to
the defense. McQuarier 506 So.2d at 687. The burdon to demonstrate the two
prongs is‘ on the Appeliant. Id. Leatherwood v. State, 473 So.2d 964, 968 (Miss.
1994), re\}ersed in part, affirmed in part, 539 So0.2d 1378 (Miss. 1989), and he faces a
strong rebuttable presumption that counsel’s performance falls witlﬁn the broad -
spectrum of. reasonable professional assistance. McQuarter, 574 So.2d at 687;
Waldrop. 506 So. 2d at 275 Glllaxd v. State, 462 So.2d 710 714 (Miss. 1985).
Appellant 'no.st show tnat there is a reasonabie p;obabﬂlty that for his attorney s

errors, Appeliant would have received a different result. Nicolaou v. State, 612

S0.2d 1080, 1086 (Miss. 1992); Ahmad v. State, 603 So0.2d 843, 848 (Miss. 1992).

In Strickland v. Washmaton, 466 U S, 688, 687 (1984), the United States

Supre"no Court held as follows

In assessing attorney performance, all the Federal

Courts of Appeals and all but a few state courts have

now adopted the- "reasooably effective a551stance standard
in one formulation or another. See Trapnell v. United
States, 725 F.2d 149, 151-152 (CAZ 1983); App. B to Brief
for United States in United States v. Cronic, 0. T. 1983,
No. 82-660, pp. 3a-6a; Sarno, [466 U.S. 668, 684] Modern
Status of Rules and Standards in State Courts as to :
Adequacy of Defense Counsel's Representation of Criminal
Clienmt, 2 A. L. R. 4th 99-157, 7-10 (1980). Yet this Court
has not had occasion squarely to decide whether that is the
proper standard. With respect to the prejudice that a
Appellant must show from deficient attorney performance,
the lower courts have adopted tests that purport to differ
in more than formulation. See App. C to Brief for United
States in United States v. Cronic, supra, at 7a-10a; Saxrno,
supra, at 83-99, 6. In particular, the Court of Appeals .in
this case expressly rejected the prejudice standard
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articulated by Judge Leventhal in his plurality opinion

in United States v. Decoster, 1992 U.S. App. D.C. 359, 371,
374-375, 624 F.2d 196, 208, 2il1-212 (en banc), cert.
denied, 444 U.S5. 944 (1979), and adopted by the State of
Florida in Knight v. State, 394 So.2d, at 1001, a standard
-that requires a showing that specified deficient conduct of
counsel was likely to have affected the ountcome of the
proceeding. 693 F.2d, at 1261-1262. For these reasons,

we granted certiorari to consider the standards by which to
judge a contention that the Constitution requires that a
criminal judgment be overturned because of the actual
ineffective assistance of counsel. 462 U.S5. 1105 (1983).

We agree with the Court of Appeals that the exhaustion rule
requiring dismissal of mixed petitions, though to be
strictly enforced, is not Jurisdictional. See Rose V.
Lundy, 455 U.S8., at 515 -520. We therefore address the
merits of the constitutional issue.

iT

In a long line of cases that includes Powell v. Alabama,
287 U.S. 45 (1932}, Johnson v. Zerbst, 304 U.S. 458 {1938),
and Gideon v. Wainwright, 372 U.S. 335 (1963}, this Court
nas recognized that the Sixth Amendment right to counsel
exists, and is needed, in order to protect the fundamental
right to a fair trial. The Constitution guarantees a fair
trial through [466 U.S. 668, 685] the Due Process Clauses,
but it defines the basic elements of a fair trial largely
through the several provisions of the Sixth Amendment,
including the Counisel Clause: "In all criminal
prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and
to be informed of the nature and cause of the accusation;
to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor,
‘and to Have the Assistance of Counsel for his defence.¥®
Thus, a fair trial 1s cne in which evidence subject to
adversarial testing is presented to an impartial tribunal
for resolution of issues defined in advance of the
proceeding. The right to counsel plays a crucial role in
the adversarial system embedied in the Sixth Amendment,
since access to counsel's skill and knowledge is necessary
to accord defendants the "ample oppoértunity to meet the
case of the prosecution” to which they are entitled. Adams
v. United States ex rel. McCann, 317 U.S. 269, 275 , 276
(1942); see Powell v. Alabama, supra, at 68-69.

Because of the vital importancé of counsel’'s assistance,
this Court has held that, with certain exceptions, a person
accused of a federal or state crime has the right to have
counsel appointed if retained counsel cannot be obtained.
See Argersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v.
Wainwright, supra; Johnson v. Zerbst, supra. That a person
who happens to be a lawyer is present at trial alongside
the accused, however, is not enough to satisfy the



constitutional command. 'The Sixth Amendment recognizes the
right to the assistance of counsel because it envisions
counsel's playing a role that is critical to the ability of
the adversarial system to produce just results. An accused
is entitled to be assisted by an attorney, whether retained
or appointed, who plays the role necessary to ensure that
the trial is fair. [466 U.S. 668, 686} For that reason, the
Court has recognized that "the right to counsel is the
right to the effective assistance of counsel." McMann v.
Richardson, 397 U.S. 759, 771 , n. 14 (1970}. Goverrment
vidlates the right to effective assistance when it
interferes in certain ways with the ability of counsel %o
make independent decisions about how to conduct the
defense. See, e. g., Geders v. United States, 425 U.S. 80
{1976) {(bar on attorney-client consultation during
overnight recess); Herring v. New York, 422 U.S. 853 (1975)
(bar on summation at bench trial); Brooks v. Tennessee, 406
U.5. 605, 612 -613 (1972) (requirement that Appellant be
first defense witness); Ferguson v. Georgia, 365 UG.S. 570,
593 -596 (1961) (bar on direct examination of Appellant}.
Counsel, however, can also deprive a Appellant of the right
to effective assistance, simply by failing to render
*adequate legal assistance,”™ Cuyler v. Sullivan, 446 U.S.,
at 344 . Id. at 345-350 (actual conflict of interest
adversely affecting lawyer's performance renders assistance
ineffective). Theé Court has not elaborated on the meaning
of the constitutional requirement of effective assistance
in the latter class of cases - that is, those presentlng
claims of "actual ineffectiveness.™ In giving meaning to
the requlremenb, however, we must take its purpose - to
ensure a fair trial - as the guide. The benchmark for
judging any claim of ineffectiveness must be whether
counsel's conduct so undermined the proper functioning of
the adversarial process that the trial cannot be relied on
as having produced a just result. The same principle
applies to a capital sentencing proceeding such as that
provided by Florida law. We need not consider the role

of counsel in an ordinary sentencing, which may involve
informal proceedings’ and standardless_discretion'in the
sentencer, and hence may require a different approach to
the deflqlulon of constltutlondlly effective assistance.

A caplual senLenCLng proceeding like the one involved in
this case, howeVer, is sufficiently like a trial in its
adversarial format and in the existence of standards for
decision, see Barclay [466 U.S. 668, 687} v. Florida,

463 U.S. 939, 952 -954 (1983); Bullington v. Missouri,

451 U.S. 430 (1981), that counsel's role in the proceeding
is comparable to counsel's role at trial - to ensure that
the adversarial testing process works to produce a just
result under the standards governing decision. For purposes
of describing counsel’s duties, therefore, Florida‘s
capltal senténcing proceedlng need not be distinguished
Lrom an ordlnary trial.

ITI

"R convicted Appellant’s claim that counsel’s assistance
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was so defective.as to require reversal of a conviction or
death sentence has two components. First, the Appellant
must show that counsel's performance was deficient. This
regquires showing that counsel made errors so serious that
counsel was not functioning as the "counsel” guaranteed the
Appellant by the Sixth Amendment. Second, the Appellant
must show that the deficient performance prejudiced the
defense. This requires showing that counsel's errors were
so serious as to deprive the Appellant of a fair trial, a
trial whose result is reliable. Unless a Appellant makes
both showings, it cannot be said that the conviction or
death sentence resulted from a breakdown in the adversary
process that renders the result

unreliable.

A

As all the Federal Courts of Appeals have now held, the
proper standard for attorney performance is that of
reasonably effective assistance. See Trapnell v. United
States, 725 F.2d, at 151-152. The Court indirectly
recognized as much when it stated in McMann v. Richardsocn,
supra, at 770, 771, that a guilty plea cannot be attacked
as based on inadequate legal advice unless counsel was not

a reasonably COﬂpeteﬁt attorney” and the advice was not
“w1Ln1ﬁ the range of competence demanded of attorneys in
crlmlqal cases.™ See also Cuyler v. Sullivan, supra, at
344. when a convicted Appellant [466 U.S. 668, 688]
complains of the ineffectiveness of counsel's assistance,
the Appellant must show that counsel’'s representation fell
below an objective standard of reasonableness. More
specific gulaellnes are not approprlape The Sixth
Amendment refers simply to Tcounsel, ™ not specifying
particular requirements of effective assistance. It relies
instead on the legal profession's maintenance of standards
sufficient to justify thé law's presumption that counsel
will fulfill the role in the adversary process that the
Amendment envisions. See Michel
v. Louisiana, 350 U.S. 81, 100 -101 (13855). The proper
measure of attorney performance remains simply
reasonableness under prevailing professional norms.
Representation of a criminal Appellant entails certain
basic dutieés. Counsel's function is to assist the
Appellant, and heﬁce couﬁsel owes the client a duty of
loyaley, a duty to aveoid conflicts of interest. See
Cuyler v. Sullivan, supra, at 346. From counsel®s function
as assistant to the Appellant derive the overarching duty
te advocate the Appellant s cause and the more particular
dities to consult with the’ Appellaqt on’ important decisibns
and to keep the Appellant informed of important
developmen;s in the course of the prosecution. Counsel also
has a duty to bring to bear such skill and knowledge as
will render the trlal a rellable adversarial testing
prqcess; See Powell v. Alabama, 287 U.S., at 68 -69. These
basic duties neither exhaustively define the obligations of
counsél nor form a checklist for jud1c1al evaluation of
atto*ney perlormaqce.
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In any case presenting an ineffectiveness claim, the
performance inquiry must be whether counsel's assistance
was reasonable considering all the circumstances.
Prevailing norms of practice as reflected in American Bar
Asscociation standards and the like, e. g., ABA Standards
for Criminal Justice 4-1.1 to 4-8.6 (2d ed. 1980) ("The
Defense Function"), are guides to determining what is
reasonable, but they are only guldes. No particular set of
detailed rules for counsel's conduct can satisfactorily
take [466 U.S. 668, 689] account of the variety of
circumstances faced by defense counsel or the range of
legitimate decisions regarding how best to represent a
criminal Appellant. Any such set of rules would' interfere
with the constitutionally protected independence of counsel
and restrict the wide latitude ccunsel must have in making
tactical decisions. See United States v. Decoster, 189 U.S.
App. D.C., at 371, 624 F.2d, at 208. Indeed, the existence
of detailed guidelines for representation could distract -
counsel from the overriding mission of vigorous advocacy of
the Appellant’s cause. Moreover, the purpcse of the
effective assistance guarantee of the Sixth Amendment is
not to improve the guality cof legal representation,
although that is a goal of considerable importance to the
legal system. The purpose is simply to ensure that criminal
défendants receive a fair trial. Judicial scrutiny of
colnsel’'s performance must be highly deferential. It is all
too tempiting for a Appeilant to second-guess counsel’s
assistance after conviction or adverse sentence, and it is
all too easy for a court, examining courisel‘’s defense after
it has proved unsuccessful, to conclude that a particular
act or omission of counsel was unreasonable. Cf. Engle v.
Isaac, 456 U.S. 107, 133 -134 (1982). A fair assessment of
attorney performance reguires that every effort be made to
eliminate the distorting effects of hindsight, to
recoristruct the circumstances of counsel’'s challenged
conduct, and to évaluate the conduct from counsel's
perspective at the time. Because of the difficulties
inherent in making the evaluation, a court must indulge a
strong presumption that counsel's conduct fallsé within the
wide range of reasonable professiohal assistange; that is,
the Appellant must overcome the presumption that, under the
circumstances, the challenged action "might be considered
sound trial strategy.” See Michel v. Louisiana, supra, at
101. There are countless ways to provide effective
asgistance in any given case. Even the best criminal
defense attorneys would not defend a particular client in
the same way. See Goodpaster, [466 U.S. 668, 690] The
Trial for Life: Effective Assistance of Counsel in Death

- Penalty Cases, 58 N. Y. U. L. Rev. 299, 343 (1983). The
availability of intrusive post-trial inquiry into attorney
performance or of detailed guidelines for its evaluation
would eéncourage the proliferaticn of ineffectiveness
challenges. Crimiral trials resolved unfavorably te the
Appellant would increasingly come to be followed by a
second trial, this one of counsel’s unsuccessful defense.
Counsel’s performance and even willingness to serve could
be adversely affected. Inténsive ‘scrutiny of counsel and
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rigid requirements for acceptable assistance could dampen
the ardor and impair the independence of defense counsel,
discourage the acceptance of assigned cases, and undermine
the trust between attorney and client. Thus, a court
deciding an actual ineffectiveness claim must judge the
reasonableness of counsel’s challenged conduct on the facts
of the particular case, viewed as of the time of counsel’s
conduct. A convicted Appeliant making a claim of
~ineffective assistance must identify the acts or omissions
of counsel that are alleged not to have been the ressult of
reasonable professional judgment. The court must then
determine whether, in light of all the circumstances, the
identified acts or omissions were ocutside the wide range of
professionally competent assistance. In making that
determination, the court should keep in mind that counsel's
function, as elaborated in prevailing professiocnal norms,
is to make the adversarial testing process work in the
particular case. At the same time, the court should
recognize that counsel is strongly presumed to have
rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional
judgment. These standards require no special amplification
in order to define counsel'’s duty to investigate, the duty
at issue in this case. As the Court of Appeals concluded,
strategic choices made after thorough'inVestigation of law
and facts relevant to plausible options are virtually
unchallengeable; and strategic [466 U.S. 668, 691]
choices made after less than complete investigation are
reasonable precisely to the extent that reasonable
professional judgments support the limitations on
investigation. In other words, counsel has a duty to
make reasonable investigations or to mdke a reasonable
decision that makes particular investigations unnecessary.
In any ineffectivéness case, a particular decision not to
investigate must be dlrectly assessed for reasonableness
in all the crrcumstances, applying a heavy measure of
deference to counsel’s judgments. The reascnableness of
counsel‘s actlons may be determined or substantially
lnfluenced by the Appellant®s own stateménts or actions.
Counseél’s actions are usually based, guite properly, on
informed strategic choices made by the Appellant and on
information supplied by the Appellant. In particular, what
investigation deciSions are reasonable depends critically
on such information. For example, when the facts that
support a ¢ertdin potential line of defense are generally
known to counsel because of what the Appellant has said,
the need for further investigation may be considerably
diminished or elln1nated altogether And when a Appellant
has given counsel reason to believe ' that pursulng certain
investigations would be fruitless or even harmful,
counsel's fallure to pursue those 1nvest1gatlons may not
later be challenged as unreasonable. In short, inguiry into
counsel’s conversations with the Appellant may be critical
to a prooer assessment of counsel's investigation
dec1srons, just as it may ke critical to a proper
assessmenr of counsel 8, other lltlgatlon decisions. See
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United States v. Decoster, supra, at 372-373, 624 F.2d, at
209-210. .

B

An error by counsel, even if professionally
unreasonable, dees not warrant setting aside the judgment
of a criminal proceeding if the error had no'effect cn the
judgment. Cf., United States v. Morrison, 449 U.S5. 361, 364
-365 (1981). The purpose of the S5ixth Amendment guarantee
of counsel is to ensure [466 U.S. 658, 6982] that a
Appellant has the assistance necessary to justify reliance
on the outcome of the proceeding. Accordingly, any
deficiencies in counselfs performance must be prejudicial
"to the defense in order to constitute ineffeetive
assistance under the Constitution. In certain Sixth
Amendment contexts, preiudice is presumed. Actual or
constructive denial of the assistance of counsel altogether
-is legally presumed to result in prejudice. So are various
kinds of state interference with counsel’s assistance. See
United States v. Cronic, ante, at 659, and n. 25. Prejudice
in these circumstances is so likely that case-by-case
inguiry inteo prejudice is not worth the cost. Ante, at 658.
Moreover, such circumstances invelve impairments of the
Sixth Ameridment right that are easy to identify and, for
that reason and because the prosecution is directly
responsible, easy for the government to prevent. Cne type
of actual ineffectiveness claim warrants a similar, though
more limited, presumption of prejudice. In Cuyler v.
Sullivan, 446 U.S., at 345 -350, the Court held that
prejudice is presumed when counsel is burdened by an actual
conflict of interest. In those circumstances, counsel
breaches the duty of loyalty, perhaps the most basic of
counsel’s duties. - Moreover, it is gifficult to measure the
precise effect on the defénse of representation cocrrupted
by conflicting interests. Given the obligation of counsel
te avoid conflicts of interest and the ability of trial
courts to make early inguiry in certain situations likely
to glve rise to c0ﬁf11cLs, see, e. ¢g., Fed. Rule Crim.
Proc. 44(c}, it is reascnable for the ' criminal justice )
sysLem to maintain a';alrly rigid rule of presumed -
prejudlce for conflicts of initerest. Even s¢, the rule is
not quite thé pe¥ se rule of prejudlce that exists for the
Sleh Amendment clalns mentioned above. Prejudice is
presuned only if the Appellant demonstrates that counsel
"actively represented conflicting interests" and that "an
actual coénflict of interest adversely affected his lawyer's
perfprmance * Cuyler v. Sullivan, supra, at 350, 348
{footnote omitted). [466 U.S. 668, 693} Conflict of
interest claims aside, actual ineffectiveness claims
alleging a deficiency in attorney performance are subject
to a general requi;eﬁe“t that the Appellant affirmatively
prove pre]udlce. The- governmenL is not responsible for, and
hence not able to prevent, attorney errors that will result
in reversal of 'a conviction or sentence. Attorney errors
come in an 1n$1n1te variety and are as likely to be utterly
harmless 1n a part¢cular case as Lhey are to be
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prejudicial. They cannot be classified according to
likelihood of causing prejudice. ¥Wor can they be defined
with sufficient precision to inform defense attorneys
correctly just what conduct to aveid. Representation is an
art, and an act or omission that is unprofessional in one
case may be sound or sven brilliant in another. Even if a
Appellant shows that particular errors of counsel were
unreasonable, therefore, the Appellant must show that they
actually had an adverse effect on the defense. It is not
enough for the Appellant to show that the errors had some
conceivable effect on the ocutcome of the proceeding.
Virtuvally every act or omission of counsel would meet that
test, cf. United States v. Valenzuela-Bernal, 458 U.S. 858,
866 -867 {1982), and not every error that conceivably could
have influenced the outcome undermines the reliability of
the result of the proceeding. Respondent suggests requiring
a showing that the errors "impaired the presentation of the
defense.” Brief for Respondent 58. That standard, however,
provides no workable principle. Since any error, 1f it is
indeed an error, "impairs”™ the presentation of the defense,
the proposed standard is inadequate because it provides no
way of deciding what impairments are: sufficiently serious
to warrant setting aside the outcome of the proceeding.

On the other hand, we believe that a Appellant need not
show that counsel's c°f1c1ent conduct more likely than not
altered the ‘outcome in the case. This outcome-determinative
standard has several strengths. it defines the relevant
1nqu1ry in a way familiar to courts, though the inquiry,

as is inevitsble, is anything but precise. The standaxrd
also reflects the profound importance of finality in
criminal proceealngs. [466 U.S. 668, 694] Moreover, it
comports with the widely used standard for assessing
motions for new trial based on newly discovered evidence.
See Brief for United States as Amicus Curiae 19-20, and nn.
~10, 11. Nevertheless, the standard is niot quite
appropriate. Even when theé specified attorney error results
in the omission of certain evidence, 'the newly discovered
evidence standard is riot an apt source from which to draw a
prejudice standard for ineffectivéness claims. The high
standard for newly discovered evidence claims presupposes
that all the essential eleménts of a presumptively accurate
and fair proceedlng were present in the proceeding whose
result is challenged. Cf. United States v. Johnson, 327

U. ‘3. 106, 112 (1946). An 1neftect;ve assistance claim
asserts the ‘absence of one of the crucial assurances that
the résult of the proceeding is reliable, so finality
conceins are somewhat weaker and the appropriate standard
of prejuclce should be somewhat lower. The result of a
proceedlng can be rendered unrellaole,'and hence the
proceedlng 1tse1 untalr, even if the errors of counsel
cannct be shown by a preponderance of the evidence to

have determined the outcome Accor dlngly, the' appropriate
test for prejudlce firids ifs roots in the test for
naterlallty of exculpatory information not disclosed to

the defense by the prosecutior, United States v. Agurs,

427 u. S., at 104 , 112-113, and in the test for materiality
of testimony made unavailable to the defense by Government
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deportation of a witness, United States v. Valenzuela-
Bernal, supra, at 872-874. The Appellant must show that
there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different. A reasonable probability is a
probability sufficient to undermine confidence in the
outcome. In making the determination whether the specified
errors resulted in the required prejudice, a court should
presume, absent challenge to the judgment on grounds of
evidentiary insufficiency, that the judge or jury acted
according to law. [466 U.S. 668, 695] An assessment of
the likelihood of a result more favorable te the Appellant
must exclude the possibility of arbitrariness, whimsy,
caprice, "nullification,”™ and the like. A Appellant has no
entitlement to the luck of a lawless decisionmaker, even

if a lawless decision cannot be reviewed. The assessment of
prejudice should proceed on the assumption that the
decisionmaker is reascnably, conscientiously, and
impartially applying the standards that govern the
decision. It should not depend on the idiosyncrasies of the
particular decisionmaker, such as unusual propensities
toward harshness or leniency. Although these factors may’
actually have entered intc counsel's selection of
strategies and, to that limited extent, may thus affect the
performancé inquiry, they are irrelevant to the prejudice
inquiry. Thus, evidence about the ac¢tual process of
decision, 1f not part of the record of the proceeding under
review, and evidence aboat, for example, a particular
judge's seﬂtenc1ng practices, should not be considered in
the prejudice determination. The governing legal standard
plays a cth;cal role in defining the guestion to be asked
in assessing the’ prejudlce from counsel's errors. When a
Appellant ‘challenges a conviction, the question is whether
thére is a reascnable probability that, absent the errors,
the Factflﬂder would have had a reasonable doubt respecting
guzlu; When a Appellan; cnallenges a death sentence such as
the one at ‘isstie in this case, the guestion is whether
there is a reasonable probability that, absent the errors,
the sentericer - including an appellate court, to the extent
" it indeperidently reweighs - ‘the evidénce - would have
concluded that the balance of aggravating and mitigating
circumstarices dld not warrant death. In making this
determlnatlon, a court hearing an ineffectiveness claim
must consider the totality of the evidence before the judge
or jury. Some of the factual findings will have been
unaffected by the errors, and factual findings that were
a;;ecLed will have b33u affected in different ways. Some
errors will have had ‘a pervasive effect on the inferences
to’ [466 u. 5. 668 696] be drawn from the ev1dence,
altevlng theé entire evidentiary picture, and some will have
had an 1solated, trivial effect., Moreover, a verdict or
conclusion only weakly supported by the record is more
likely to have been' affected by errors than one with
overwhelmlng record support, Taklng the unaffected findings
as a g;vnn, and Laklng due accounit of the effect of the
errors on the remaining findings, a court making the
prejudice inguiry must ask if the Appellant has met the
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burden of showing that the decision reached would
reasonably likely have been different absent the errors.

v

A number of practical considerations are important for
the application of the standards we have outlined. Most
important, in adjudicating a claim of actual
ineffectiveness of counsel, a court should keep in mind
that the principles we have stated do not establish
mechanical rules. Although those principles should guide
the process of decision, the wultimate focus of ingquiry
must be on the fundamental fairness of the proceeding whose
result is being challenged. In every case’ the court should
be concerned with whether, despite the strong presumption
of reliability, the result of the particular proceeding is
unreliable because of a breakdown in the adversarial
process that our system counts on to produce just results.
To the extént that this has already been the guiding
inquiry in the lower courts, the standards articulated
today do not require reconsideration of ineffectiveness
claeims rejected under different standards. CfZ. Trapnell v.
United States, 725 F.2d, at 153 {(in several years of
applying "farce and mockery”™ standard along with
"reasonable compeuence“ standard, court *never found that

* the result of a case hinged on the cheice of a particular
standard™). In particular, the minor differences in the
lower courts? precise formulations of the performance
standard are insignificant: the different [466 U.S. 668,
697} formulations are mere variations of the overarching
réasonableness standard. With regard to the prejudice
inguiry, only the strict outcome- determlnatlve test, among
the standards articulated in the lower cour;s, imposes a
heavier butden on defendants than the tests laid down
Loday. The dlffereqce, however, should alter the merit of

! an 1neffnctlveness claim only in the rarest case. Although
we have discussed the performance component of an
1nefLecL1veness claim prlor to the prejudice component,
there is no reason for a court deciding an ineffective
a551stange claim to appLoach the inguiry 'in the same order
of even to address both compbnents'bL the inquiry if the
Appellant makes an 1nsuf icient showing on one. In
partlcula;,_a court néed not determine whether counsel’s
pnrformaqce was ‘deficiernt before examining the prejudice
suffered by the Appellant as a result of the alleged
deflClenClES. The object of ah 1neffect1veness clalm is not
to grade counsel’s performance. If it is easier to dispose
of an ineffectiveress claim oh the ground of lack of
su;f1c1ent prejudice, which 'we expect’ will often be so,
that course should be followed. Courts should strive to
ensure that ineffectiveness claims not become so burdensome
to defense’ counsel that the enulre criminal justice system

: squers as a result

Str101gland V. Washmgtl 466 U.S. 668, 104 8.Ct. 2052 (1984).
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Under the standards set forth above in Strickland, and by a demonstration of
the record and the facts set forth in support of the claims in this case, it is ciear that
John Johnson has suffered in violation of his constitutional rights to effective
assistancei of counsel, in violation of the 6th Amendment to the United States
Constitution. This Court should reverse and remand for a new trial on this claim.

Issue Ne. ViI:
Appellant suffered cumulative error which caused
mim to be deprived of his constitutional right to a a
fair trial violation of the 5th and 14th Amendments to
the United States Constitution. '

Appellant asserts that even in the event this Honorable Court hold that each
of the aforesaid‘ claims raised, standing alone, does not constitute cause to grant
relief, the cumulative effect of each acted to deprive Appeilant Johnson of his
constitutional right to a fair trial, as guaranteed to him under the Sixth and

Fourteenth Amendments to the United States Constitution, and Article 3, Sections

14 and 26 of our Mississippi Constitution. Rainer v. State, 473 So.2d 172, 174 (Miss.

1985); Williams v. State, 445 S0.2d 798, 814 (Miss. 1984).

- In cases similar as the one presented here, the Supreme Court has not
hesitated in reyc_r.'_singdfher; defendants conviétibns:'ana ordering a new trial, for “(a)
fair trial is, after ail, the reasons we have our system of justice' it is a paramount

dlStlﬂCthi’l between free and totahtarlan soc1et1es ” J ohnson V. State, 476 S0.2d 1195

(Miss. 1985), cited with approval in Flsher V. State 481 So 2d 283 (Miss. 1985).

“ft is one of the crownmg gfones of our law tkat no matter how guilty
one may be, no matter how atrocious his crime, nor how certain his doom
- when brought to trial anywhere, he shall. vevertheless, have the same fair
and impartial trial accorded to the most innocent Appellant, Those safeguards
. crystatlized into the constitution and laws of the land as the result of centuries
aof expérience, must be, by the courts, sacredly upheld as well as in the case of
- the guiltiest as of the most innocent Appellant answering at the bar of his
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country. And it ought to be a reflection always potent in the public mind,
that where the crime Is atrocious, condemnations is sure, when all these
safeguards are accorded the Appellant, and therefore the more atrocious
the crime, the less need is there for any infringement of these safeguards.”
Tennison v, State, 79 Miss. 708, 713, 31 So. 421, 422 (1902), cited and
quoted vith approval in Johnson v. State, supra,

The importance to which the Honorable Mississippi Supreme Court has
jealously guarded and accused right to a fair trial and fair judicial process is further

reflected in Cruthirds v. State, 2 So0.2d 154 (Miss. 1941)

“The storm of opposition, brute force and hate which is sweeping across a
large part of the universe has levered to the ground the temple of justice
in many countries, and ever in our own it has been shaken and broken in places,
yet we may fervently hope that when the storm shall have spent its fury there
will remain undisputed, as one of the foundational pillars of that temple, the
right of all men, whether rich or poor, strong or weak, guilty or innocent, to a
Jfair trial, orderly and impartial trial in the courts of the land. Id, at 146,

The case sub judice falls within the perimeters of that described in
Scarbrough v. State, 37 'Sc:):.2d 748 (Miss. 1948):

“This is not one of those case for the application af the rule that a conviction
will be affirmed unless it appears that another jury could reasonably reach
a different verdict upon a proper trial then that.returned on the former one,
but rather it is a case where the constitutional right of an accused to a fair

. and impartial trial has been violated. When that is done, the Appellant is
entitled to another trial regardless to the fact that the evidence on the first
trial may have shown him to be guilty beyond every reasonable doubt. The

- law guarantees this to one accused of crime, and until he has had a fair
an impartial trial within the meaning of the Constitution and the laws of

. the State, he is not to be. deprived of his liberty by a sentence in the state

penitentiary.” Id. At 750. o ’

Since the right to a fair trial is a fundamental and essential right, under the

form of our government, Johnson v. State, supra, there shall be no procedural bar
to these assignment's"of grl'r;of,.' wmch coilecfively denied 'Appel_lant Johnson his
constitutional fundqmental right.to a fair trial, being raised for the first time in a
post-conviction setting. Gallion, 469 So.2d 1247 (Miss. 1985).

Appeliant Johnson did not.receive a fair trial in this case when the trial judge
permitfed the prosecution to focus the jury’s consideration of the -involvement of

Mclntosh away from the jury by asse-rting.tothe jury that Mclintosh was not a
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participant in the crime ﬁhen the evidence demonstrated that Mcintosh was
involved and had been indicted as a co-defendant. There was evidepce that
Meclntosh had acted as a co-defendant in the crime and it was the denial of a fair
trial for the prosecution to assert before the jury that Mclntosh was not involved.
The prosecution has a constitutional duty to prosecute all who are involved in crime
_through éredible evidence. This Court should find that Appellant was denied a fair
trial where the prosecution changed the status of Mclntosh after the trial had
commenced Aand as an effort to convict Appellant. The prosecution tainted the
evidence of the guilt of McIntosh. If the prosecution was not to prosecute McIntosh,
after the grand jury had found Mcintosh to be a co-defendant, then Appeliant
should not have‘been 'prrose:cuted éither. Additionaliy; the trialr court allowed the
trial to be unfair:i)jr alldwiiig the 'pro‘éecut‘io-n- to make a material amendment to the
indictment and to ambush the defendant with such amendment at a time after the
state had presented it's case and the defendant was unable to cross examine the
- witnesses regarding the actual ownership of the monéy. The failed to grant a
mistrial where the state requested to amend the indictment after the presentation of
it's case and where state failed to 'move. for an amendment of the indictment at the
point in thé triai where the ﬂevidencré: was pfeSented toi show that the ownership of
the money was different from the name of the owner sent out in the indictment. The
prosecﬁtibn’é request w'a's:uritime:ly and should have been‘réjec'tgd by ;the trial court
as untimely and iﬁ order to pfotéct and secure the defen&ant’s right to a fair trial.
This Couirt should find that the trial court’s actions were fundamentally unfair and

deprived Appellant of his constitutional right to a fair trial.
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permittirig the state to taint the evidence in an effort to convict Appellant by presenting
false evidence regarding the involvement of Mcintosh.
CONCLUSION
For the reasoﬁs aﬁd authority cited herein, Appellant Johnson submits that his
conviction and sentence should be reversed rendered on the basis of the denial of the
constitutional right to a speedy trial. In the alternative, Appellant Johnson’s Conviction
and sentence should be reversed to the trial court with instructions that a new trial be

granted consistent with the laws of the State of Mississippi. .

Respectfully submitted,

RN RN TN

%hn J ohnso‘;VAppellant
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Attorney General ‘ Assistant District Attorney Circuit Court Judge
P. 0. Box 220 . ... P.O.Box 1046 _ P. 0. Box 1315
Jackson, MS 39205 Indianola, MS 39751 Starkville, MS 39759
Respectfully submitted,

This, the 7th day of August, 2007.

Unit 29-J, Bed 9
Parchman, MS 38738

39



