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STATEMENT OF THE ISSUES

.

Whether the trial court prematurely entered summary judgment and whether
disputed material facts exist.

Whether Ms. Byrd and the Ellis vehicle qualify as uninsured and/or underinsured
and whether a multiple claim for liability proceeds of an insurance policy are
considered in determining whether a vehicle is underinsured.

A, Precedence supporting limits versus limits analysis to meet
requirements for uninsured/underinsured motorist status.

B. Amount of Ms. Byrd's damages and limits "actually available" due to
multiple claimants are irrelevant to determine eligibility for uninsured/
underinsured motorist benefits.
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STATEMENT OF THE CASE

(1) Nature of the Case

The subject case involves an automobile collision involving three (3) automobiles.

Plaintiff, Ms. Byrd, was a guest passenger in the vehicle driven by her daughter, Ms. Ellis. Ms.

Ellis had insurance on her vehicle (hereinafter the "Ellis vehicle) through Nationwide General

Insurance Company with limits of $100,000.00 bodily injury per occurrence and $50,000.00

uninsured motorist per occurrence. Ms. Byrd did not have uninsured motorist coverage of her

own. Ms. Byrd was allegedly injured in the subject automobile accident along with two other

claimants.

This appeal considers whether an Order granting Summary Judgment in favor of

Nationwide General Insurance Company was appropriate on the basis that Ms. Byrd and the Ellis

vehicle did not qualify as uninsured/underinsured under Mississippi law.

(II) Course of Proceedings and Disposition in Court Below

Ms. Byrd filed her First Amended Complaint on November 1, 2001 naming Nationwide

General Insurance Company as one of the defendants and seeking relief under the uninsured

motorist policy of Ms. Ellis, Ms. Byrd's daughter and driver of the vehicle. (R. 7-11). On or

about December 11,2001, Nationwide General Insurance Company filed its Separate Answer to

the First Amended Compla!nt asserting as a defense that Ms. Byrd was not entitled to invoke the

uninsured motorist provision of a policy of insurance issued to Ms. Ellis. (R. 12-18). Nationwide

General Insurance Company filed its Motion for Summary Judgment on July 25, 2002. (R. 3-6).

After a heating on the Motion for Summary Judgment, the Court granted the Motion finding that

under Mississippi law, the Ellis vehicle did not qualify as an underinsured vehicle and Ms. Byrd

could not look to the Nationwide uninsured motorist policy for compensation for her injuries. (R.

53-54). Ms. Byrd has appealed the decision of the Circuit Court.
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(I11) Statement of the Facts

On November 28, 1998, Ms. Byrd was a guest passenger in a vehicle operated by her

daughter, Ms. Ellis. Ms. Ellis' vehicle was involved in a collision with a vehicle operated by

David Hutchinson. (R. 7-11). Ms. Byrd is claiming that the accident was caused by the

negligence of Ms. Ellis and Mr. Hutchinson. (R. 8). Ms. Ellis had a Nationwide General

Insurance Company policy of insurance including uninsured motorist coverage. (R. 4, 18-47).

On November 28, 1998, Ms. Byrd did not have a personal automobile liability policy. (R., 3,

48). Allegedly, there are three persons making a claim for the bodily injury coverage under Ms.

Ellis' policy. (T. 7-8). The Nationwide General hlsurance policy includes bodily injury in the

amount of $ 100,000.00 per occurrence and uninsured motorist in the amount of $50,000.00 per

occurrence. (R. 4, 18-47).
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SUMMARY OF THE ARGUMENT

The Circuit Court was correct in granting Nationwide General Insurance Company's

Motion for Summary. Judgment in this case. After thoughtful consideration of the applicable

case law and statutes pertaining to underinsured motorists, the Court found that the Ellis vehicle

did not qualify as an underinsured vehicle and Ms. Byrd could not look to Nationwide's

uninsured motorist policy on the Ellis vehicle to satisfy her injuries, if any, in this matter. There

are no genuine issues of material fact which would prevent this issue of underinsured motorist

coverage from being decided at this moment in time.

The extent of Ms. Byrd's injuries, if any, and the issue of multiple claimants pursuing

bodily injury benefits under Ms. Ellis' policy does not have any bearing upon the issues

presented in the Motion for Summary Judgment under Mississippi law. These issues are not

relevant to the analysis for determining whether a vehicle qualifies as underinsured. Ms. Byrd

presented no evidence of a genuine issue of material fact. In addition, Ms. Byrd did not present

any case law in Mississippi in support of her argument that the issue of multiple claimants should

factor into the qualification of the Ellis vehicle as an underinsured vehicle. Under Mississippi

law, Ms. Byrd must first establish that the Ellis vehicle was, in fact, underinsured. To detemline

ifa vehicle is underinsured, one must compare the limits of liability coverage on the Ellis vehicle

to the uninsured limits applicable to Ms. Byrd. Therefore, although Ms. Byrd m.ay qualify as an

insured (guest passenger) under the Ellis uninsured motorist policy with a $50,000.00 per

occurrence limit for underinsured vehicles, the vehicle does not qualify when comparing

$50,000.00 under the Ellis uninsured policy to the $100,000.00 available under the Ellis bodily

injury provisions. A limits to limits analysis is the proper analysis under Mississippi law to

determine qualification as an underinsured vehicle. The only avenue for a guest passenger to

qualify the vehicle as an underinsured vehicle in a one vehicle accident (or when seeking bodily

injury and uninsured motorist benefits under the same policy) is to have an uninsured motorist

policy of her own. Therefore, based on these factors coupled with the applicable Mississippi case

law, the trial court correctly granted Nationwide's Motion for Summary Judgment.
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Ms. Byrd has claimed that Ms. Byrd and/or Mr. Hutchinson are responsible for the

accident causing her injuries, if any. As argued to the Court, Nationwide's Motion for Summary

Judgment is in essence a partial summary judgment motion due to the fact that the arguments

presented against underinsured motorist coverage are applicable only if Ms. Ellis was the

tonfeasor. (T. 4,10). The scenario would be different if Mr. Hutcherson was the tortfeasor.

Therefore, a Motion for Summary Judgment was filed to protect Nationwide General Insurance

Company should a jury find that Ms. Ellis was the tortfeasor and not Mr. Hutchinson.

Nationwide General Insurance Company does not concede that Ms. Ellis was the tortfeasor in

this automobile accident as asserted by Ms. Byrd in her Brief to this Court.
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STANDARD OF REVIEW

The review of an Order granting summary judgment by this Court is de novo. All

evidence is viewed in the light most favorable to the non-moving party. Sample v. Haga, 824 So.

2d 627 (¶ 3) (Miss. Ct. App. 2001)(citations omitted). "The burden is placed o11 the moving

party to show that no genuine issue of material fact exists. A material fact is a factual issue 'that

matters in an outcome determinative sense.' All questions of law are reviewed de novo. Sample,

824 So. 2d 627 (¶ 3)(Miss. Ct. App. 2001)(citations omitted). "The non-moving party may not

rest upon allegations or denials in the pleadings but must set forth specific facts showing that

there exists genuine issues for trial." Hardy v. Brock, 826 So. 2d 71, 74 (Miss. 2002)(citing

Richmond v. Benchmark Constr. Corp., 692 So. 2d 60, 61 (Miss. 1997)).

ARGUMENT

I. WHETHER THE CIRCUIT COURT PREMATURELY ENTERED SUMMARY
JUDGMENT UPON DISPUTED MATERIAL FACTS

The issues before the Court in the subject Motion for Summary Judgment are mostly

questions of law. (R. 3-6 ). The only material facts, according to Mississippi case law, which are

essential to a determination of whether the Ellis vehicle qualifies as an underinsured vehicle are

the limits of bodily injury on the Ellis vehicle, limits of uninsured motorist of the Ellis vehicle

and the limits of personal uninsured motorist held by Ms. Byrd. See Thiac v. State Farm

Automobile Ins. Co., 569 So. 2d 1217 (Miss. 1990); Fidelity and Guaranty v. Earnest, 699 So. 2d

585,587 (Miss. 1997). There are no genuine issues of material fact on these facts. The limits of

the Ellis policy for both bodily injury and uninsured motorist are contained in the Nationwide

General Insurance Company attached as an exhibit to the Motion for Summary Judgment. (R. 3-

6, 18-47 ). There was no dispute as to the limits contained within the Nationwide policy for the

Ellis vehicle. In addition, an affidavit was signed by Ms. Byrd and submitted as an exhibit to the

Motion for Summary Judgment indicating that Ms. Byrd did not have a personal automobile

policy at the time of the accident. (R. 48 ). Under Mississippi law as filrther discussed below,

the issue of available insurance proceeds to satisfy a recovery of Ms. Byrd when multiple
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claimantsareseekingrecoveryunderthesamebodily injury limits is notanecessaryfactunder

Mississippilaw to determinewhethertheEllis vehiclequalifiesasanunderinsuredvehicle.

Thesum,if any,thatMs. Byrdor anyotherclaimantmayreceiveundertheNationwide

bodily injury limits for theEllis vehicle is not relevantto whethertheEllis vehiclequalifiesas

anunderinsuredvehicleandwhetherMs.Byrd mayrecoverundertheuninsuredmotorist

provisions.Thefactof otherclaimantsability to qualify theEllis vehicleasanunderinsured

vehicleis not relevantto theexactissuepresentedin theMotion for SummaryJudgmentwhich is

specificallyfocusedupontheclaimsof Ms.Byrd for t,nderinsuredmotoristbenefitsunderthe

Ellis insurancepolicy throughNationwideif Ms. Ellis wasfoundto bethetortfeasorby ajury.

(R. 3-6,T. 10). Ms.Byrd mustfirst qualify theEllis vehicleasunderinsuredbeforetheamount

of recoverycanbedeterminedundertheuninsuredmotoristpolicy.

Nationwidedid not concedethatMs. Ellis proximatelycausedtheautomobileaccidentas

arguedby Ms.Byrd in herBrief to thisCourt. TheMotion for SummaryJudgmentwasargued

asapartialsummaryjudgmentbecauseit hingesuponMs. Ellis being foundto be thetorlfeasor

responsiblefor the subject accident by a jury. (T. 10). The scenario and arguments of

Nationwide would be different if Mr. Hutchinson were found to be the tortfeasor to the exclusion

of any fault of Ms. Ellis. (T. 10). The Motion was filed by Nationwide to request a

determination on the issue of whether the Ellis vehicle was underinsured for purposes of Ms.

Byrd's claim against the uninsured motorist provision of the Ellis policy. (R. 3-6, T. I-5, 10-11).

Nationwide did not concede the value of Ms. Byrd's claim or that it exceeded any anaount

which Ms. Byrd might recover under the bodily injury provisions of the Ellis policy through

Nationwide. The value of Ms. Byrd's claim and any amount Ms. Byrd may recover under the

bodily injury provisions are not material facts and not necessary for a determination of the issues

presented in the Motion, i.e. whether Ms. Byrd can qualify the Ellis vehicle as an underinsured
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vehicle. Therefore,therewasnogenuineissue of material fact which would prevent the Circuit

Court from granting the Motion for Summary Judgment. The lack of a genuine issue of material

fact is supported by the arguments below and case law which address the "limits versus limits"

analysis.

II. WHETHER MS. BYRD QUALIFIED THE ELLIS VEHICLE AS
UNDERINSURED AND WHETHER MULTIPLE CLAIMS FOR BODILY
INJURY PROCEEDS OF THE SAME INSURANCE POLICY ARE

CONSIDERED IN QUALIFYING THE ELLIS VEHICLE AS UNDERINSURED

A. Precedence supporting limits versus limits analysis to meet requirements for
uninsured/underinsured motorist status.

The issue of multiple claimants seeking recovery under bodily injury limits and utilizing

that projected amount of recovery to qualify a vehicle as underinsured is not a matter of first

impression for the courts in Mississippi. As the Circuit Court correctly determined, Ms. Byrd

cannot qualify the Ellis vehicle insured through Nationwide as an underinsured vehicle. (R. 53-

54). Nationwide General Insurance Company insured the Ellis vehicle for $100,000.00 in bodily

injury and $50,000.00 in uninsured motorist benefits. (R. 3-6, 18-47, T. 5 ). Ms. Byrd did not

have her own personal automobile insurance. (R. 48).

For purposes of the issues presented in this appeal, it is important to note that Ms. Byrd is

attempting to claim bodily injury benefits and uninsured motorist benefits under the same

Nationwide policy insuring the Ellis vehicle. Therefore, this matter is similar to a one vehicle

accident wherein one insurance policy is applicable. This is important because the uninsured

motorist statute specifically limits the amount of uninsured motorist coverage as compared to

bodily injury limits which can be written in one insurance policy, as discussed in detail below.

See Thiac v. State Farm Automobile Ins. Co., 569 So. 2d 1217, 1220 (Miss. 1990)(citing Miss.

Code Ann. § 83-11-103(c)(iii)). Another important fact to note is that Nationwide argued this

Motion should Ms. Ellis eventually be determined the tortfeasor by a jury. (T. 4,10). The

arguments to the Circuit Court focused solely upon a determination of whether the vehicle was

qualified an underinsured should Ms. Ellis later be found negligent by a jury. (T.10).

-8-



Thecontrollingcaseon this issue is Thiac v. State Farm Automobile Ins. Co., 569 So. 2d

1217 (Miss. 1990). The Thiac case involves a one vehicle accident wherein the Plaintiff

demanded underinsured motorist benefits under a policy for an uninvoh, ed vehicle. Thiac, 569

So. 2d at 1218. The vehicle had $25,000.00 in bodily injury limits and $25,000.00 in uninsured

motorist benefits. Id..__.at 1218. Similar to the instant case, the Plaintiff did not have personal

automobile insurance of her own. ld___

The Supreme Court stated that a "plaintiff must initially establish that the insured motor

vehicle was, in fact, underinsured." ld___:at 1219. The Supreme Court analyzed prior case law

along with Miss. Code Ann. § 83-11-101 and found that "implicit in this notion of an

underinsured motorist is the notion that the injured person has taken some steps to protect oneself

and is entitled to utilize the protection which one has secured.'" Id____.at 1219. The Supreme Court

specifically held that "in determining whether an insured vehicle is underinsured, we have

compared the limits of liability coverage on that vehicle to the uninsured limits provided through

the injured party's own coverage." Id. (Emphasis added) (citations omitted). The Supreme

Court analyzed prohibitions against issuance of uninsured motorist coverage in an anaount greater

than the liability coverage provided for in the policy and found that:

... it follows, in one-vehicle accidents, that unless the injured person, as referred
to in § 83-11-103(c)(iii), is allowed to stack his uninsured motorist coverage with
the coverage on the insured motor vehicle, the insured motor vehicle will never be
un[der]insured because the uninsured motorist limits on such vehicle will never
exceed its liability limits.

Id__:at 1220. The Supreme Court found that Thiac, as an individual without insurance coverage of

her own, could not qualify the tortfeasor with $25,000.00 in liability limits as underinsured, ld____.

In the instant case, Ms. Byrd did not have any uninsured motorist coverage of her own to

stack with the $50,000.00 in uninsured motorist coverage as a guest passenger in the Ellis

vehicle. Therefore, with the Nationwide policy on the Ellis vehicle providing $100,000.00 of

liability limits on the Ellis vehicle as compared to $50,000.00 (as guest passenger) on the Ellis

vehicle, Ms. Byrd cannot qualify the Ellis vehicle as an underinsured vehicle because Ms. Byrd

does not have any personal automobile insurance of her own.
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As argued to the Circuit Court in the hearing for Motion for Summary Judgment, a case

cited by Ms. Byrd in her response to the Motion follows the analysis in the Thiac case, but

specifically involves multiple claimants in a one-vehicle accident. Fidelity and Guaranty v.

EamesI.____t,699 So. 2d 585,587 (Miss. 1997). (T. 11-14). Although Ms. Byrd's accident is not a

one-vehicle accident, the relevant inquiry as to the Motion for Summary Judgment by

Nationwide involves a situation if a jury was to find Ms. Ellis the tortfeasor thereby creating a

one-vehicle accident situation because one insurance policy would be applicable. The actual

issue in Earnest is the extent to which an uninsured motorist carrier may validly offset by

amounts paid on behalf of the driver. Earnest, 699 So. 2d at 587. However, the case is

important to the subject appeal since it addresses multiple claimants for a liability policy and

qualifying the host vehicle as underinsured.

In Earnes_I__3,Tracy Earnest and two other passengers were killed in a one-vehicle

accident. The vehicle was covered under a liability policy issued by Fidelity and Guaranty in the

amount of $50,000.00 bodily injury and $25,000.00 uninsured. Id.(¶l). Tracy Earnest was the

only passenger with automobile insurance of her own and the only passenger able to qualify the

vehicle as an underinsured vehicle. Earnest had the following uninsured limits of her own plus

the host vehicle: the $25,000.00 on the host vehicle uninsured motorist policy and $45,000.00

available on her uninsured motorist policy through State Farm. Id.(¶2). Therefore, Earnest was

able to qualify the host vehicle as underinsured when comparing the limits of the liability

coverage ($50,000.00) to the limits of $70,000.00 stacked in uninsured motorist limits.

The Supreme Court in Earnest stated that "in determining whether a tortfeasor is properly

considered to be an uninsured motorist with regard to a particular UM insured, limits of the

tortfeasor's liability insurance should be compared to the stacked total of UM benefits applicable

to the UM insured." Id_=at 589 (¶16). (Emphasis added) (citing Washington v. Georgia American

Ins. Co____=.,540 So. 2d 22 (Miss. 1989); Cossitt v. Federated Guar. Mut. Ins. Co., 541 So. 2d 436

(Miss. 1989)). The Court specifically noted that the Supreme Court previously addressed the

issue of this limits versus limits approach to qualifying as an underinsured vehicle in comparison
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to theapproachof comparingthestackedUM total to the amount"actuallyavailable"to the

insured.TheSupremeCourt in Earnestfollowedtheprecedenceof WashingtonandCossittand

utilized thelimits versuslimits analysisbecausetheapproachof comparingtheamount"actually

available"wasnot supportedby the 'limits versuslimits' languagefoundin theuninsured

motoriststatutes.Id.__:(T. 17,18)(Citationsomitted).

In Earnest,thereweretwo passengerswho did not haveautomobileinsuranceand

thereforenouninsuredmotoristcoverageotherthantheuninsuredmotorist limits on thehost

vehicle. Therefore,thepassengersotherthanEarnestwerenot ableto qualify thehostvehicleas

underinsured.($50.000.00liability limits comparedto $25,000.00uninsuredlimits underhost

vehiclepolicy). Id._._.at 590. In afootnote,theSupremeCourtnotedtheothertwo passengersdid

notmeettherequirementsto triggerunderinsuredmotoristcoveragebecausetheonly applicable

limits for thetwo passengerswasthe$25,000.00underthehostvehiclepolicy. Thelimits versus

limits analysisappliedeventhoughthetwo passengersonly received$16,666.67eachin liability

benefits.TheSupremeCourt followed theprecedenceof WashingtonandCossitt. (Id__._fil3).

TheFederalCourtsin Mississippihavealsofollowed precedenceof theMississippi

SupremeCourtandheldthatthe limits of coveragegoverntheissueof whetheramotoristis

uninsured.Herrodv. National Indemnity Co., 643 F.Supp. 956, 960 (N.D. Miss. 1986). (citing

McMinn v. New Hampshire Ins. Co., 276 So. 2d 682 (Miss. 1973)). The District Court cited St_..,

Arnaud v. Allstate, 501 F.Supp. 192 (S.D. Miss. 1980) which involved multiple claimants

recovering under a liability policy. In St. Arnaud, the District Court determined uninsured

motorist status based upon the limits of the policies. Herrod, 643 F.Supp. at 960 (citing St__._.

Arnaud, 501 F.Supp at 194)).

In Guardianship of Lacy v. Allstate Ins. Co., 649 So. 2d 195, 197 (Miss. 1995), the

Supreme Court noted that the uninsured motorist statute defines underinsured vehicles in terms

of limits of liability compared to limits applicable to the injured uninsured motorist coverage.

The Lac2t case was cited Ms. Byrd in her Brief to this Court. However, the _ case recognizes

that the Statute does not address multiple parties. Id__,.at 197. Therefore, as in the instant
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litigation,thestatutorylanguagedoesnot supportananalysisotherthanlimits versuslimits as

discussedin thepreviouscaselaw.

B. Amount of Ms. Byrd's damages and limits "actually available" under the bodily

injury limits of the Nationwide policy due to multiple claimants are irrelevant to determine
eligibility for uninsured/underinsured motorist benefits.

The District Court for the Northern District of Mississippi relied upon Mississippi

statutory law for the holding that the limits of liability contained in the tortfeasor's policy must

be considered in determining a person's right to underinsured motorist benefits. Wilson v.

Nationwide Mutual Ins. Co., 667 F.Supp. 349, 355 (N.D. Miss.)(citing Herrod v. National

Indemnit7 Co., 643 F.Supp. 956 (N.D. Miss. 1986)). "Since Mississippi Jaw defines an

underinsured vehicle in terms of policy limits, as distinguished from proceeds actually received

by a particular claimant, the court in Herrod refused to construe 'limits of liability' under all

bodily injury liability insurance" as the amount actually received by the claimant." Wilson, 667

F. Supp. at 355 (citing Herro____dd,643 F.Supp. at 956). In addition, the amount of damages of the

claimant is also irrelevant to the determination of eligibility for uninsured motorist benefits. Id____.

at 355. "Uninsured motorist benefits are not recoverable unless the tortfeasor's bodily injury

liability limit is less than the applicable limit of uninsured motorist coverage." Id___(Citing

Herro_____dd,su_u_p__)(emphasis added).

When reviewing the Herrod case, it is important to note that the District Court was

careful to distinguish cases involving uninsured motorist statutes from other states as compared

with the uninsured motorist statute of Mississippi. The District Court distinguished the

uninsured motorist statute of Louisiana which was among the foreign jurisdiction cases cited by

Ms. Byrd in her Brief to this Court. The District Court found that the Louisiana statute was

distinguishable from the Mississippi statute because the Louisiana statutory language makes no

reference to insurance limits. Herrod, 643 F.Supp at 959.

To distinguish other cases of foreign jurisdictions cited by Ms. Byrd in her Brief to this

Court, it is important to note that the Ohio uninsured motorist statute in Knudson v. Grange

Mutual Companies, 507 N.E, 2d 1155 (Ohio 1986), specifically relied upon legislative intent "to
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requireinsurancecompaniesto offer atypeof underinsuredmotoristcoveragewhichwould

providecoveragewhentheactualamountsavailablefor paymentto thevictim underthe

tortfeasor'sinsurancecoveragearelessthanthevictim's underinsuredmotoristcoveragelimits."

Knudson,507N.E.2dat 1157-1158).TheOhiostatuteis distinguishablefrom theMississippi

statutewhich reliesuponlimits not "'actualamountsavailablefor payment".

Thecaseof StateFarmMutual Automobile Ins. Co. v. Valencia, 905 P.2d 202, which

was cited by Ms. Byrd in her Brief to this Court references the split of decisions on the issues of

"'limit versus limit" analysis and "actual amounts available" analysis. The New Mexico Court

notes that Mississippi has decided this issue in Cossitt v. Federated Guar. Mut. Ins. Co., 541 So.

2d 436, 439-43 (Miss. 1989) by relying principally upon applicable state statutory provisions.

Valencia, 905 P.2d at 664. Therefore, this issue has been decided by this Honorable Court in

previous case law and the limits versus limits analysis is supported by case law and statutory

language. The anaount of damages, if any, sustained by Ms. Byrd and the amount of actual

recovery under the bodily injury limits of the Nationwide policy for the Ellis vehicle are not

factors in the limits versus limits analysis.

There is no ambiguity found within the language of the Nationwide policy. Further, there

is no ambiguity in the Mississippi Uninsured Motorist Statute which has been interpreted by this

Court to require limits versus limits analysis.

CONCLUSION

The Circuit Court was correct in granting Nationwide's Motion for Summary Judgment

in this case. After thoughtful consideration of the applicable case law and statutory law

pertaining to uninsured motorist claims, the Court found that the Ellis vehicle did not meet the

requirements of an underinsured vehicle for the claims of Ms. Byrd. The main basis for this

ruling is the fact that Ms. Byrd did not have personal automobile insurance of her own to provide

another layer of applicable uninsured motorist coverage. Under the Mississippi Uninsured

Motorist Statute and case law interpreting same, the proper analysis for Ms. Byrd and the Ellis

vehicle is to compare the liability limits of the Nationwide policy with the uninsured motorist
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limits for Ms. Byrd which is the $50,000.00 (due to guest passenger status) from the Nationwide

policy of Ms. Ellis. Since Ms. Byrd does not have other uninsured motorist coverage available to

her through a personal automobile policy, the $100,000.00 liability limits of the Nationwide

policy for the Ellis vehicle are not less than the $50,000.00 uninsured motorist limits for tile Ellis

vehicle. Therefore, the Ellis vehicle does qualify as an underinsured vehicle. As supported by

the case law previously discussed, the number of claimants pursuing the liability limits of

$I00,000.00 from the Nationwide policy for the Ellis vehicle, the amount actually recovered, if

any, by Ms. Byrd from the Nationwide policy and the anaount of damages, if any, incurred by Ms.

Byrd are not relevant to meeting the requirements of an underinsured vehicle. The analysis is

simply "limits versus limits" which follows legislative intent and the case law interpreting the

uninsured motorist statute.

The Motion for Sunmlary Judgment was applicable only to a determination by a jury that

Ms. Ellis was the tortfeasor. If Mr. Hutchinson is tile tortfeasor, the limits analysis would be

different. However, the Circuit Court Order was appropriate at this time to secure a

determination of this issue should a jury determine that Ms. Ellis is the tortfeasor for the subject

accident. There are no genuine issues of material fact which would preclude the Order granting

summary judgment. Nationwide has met its burden of proof applicable to Motions for Summary

Judgment. Based on these factors, coupled with the applicable case law from the prior

Mississippi Supreme Court decisions, the Circuit Court correctly granted Nationwide's Motion

for Summary Judgment.

RESPECTFULLY SUBMITTED this the/¢_Tt_lday of,_9_, 2003.
I

NATIONWIDE GENERAL INSURANCE COMPANY,
Appellee

BRYANT, CLARK, DUKES, BLAKESLEE,
RAMSAY & HAMMOND, P.L.L.C.

RO_3ER T_LARK (MSB No. 6276)
KIMBERLY S. ROSETTI MSB No. 99394)
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